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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed. 
 
 
 

¶1 ANN WALSH BRADLEY,  J.   Thi s case comes bef or e us upon 

t hr ee pet i t i ons f or  r evi ew of  a cour t  of  appeal s deci s i on 

r ever si ng t he ci r cui t  cour t  or der  t hat  af f i r med an 

admi ni st r at i ve l aw j udge ( ALJ)  deci s i on al l owi ng ABKA Li mi t ed 

Par t ner shi p t o pr oceed wi t h a " dockomi ni um"  pr oj ect . 1 The cour t  

of  appeal s concl uded t hat  t he conver si on of  a mar i na t o a 

dockomi ni um f or m of  owner shi p as pr oposed by ABKA and t he Abbey 

Har bor  Condomi ni um Associ at i on v i ol at es t he publ i c t r ust  

doct r i ne because i t  t r ansf er s owner shi p of  publ i c wat er s t o 

pr i vat e i ndi v i dual s.  

¶2  We agr ee wi t h t he cour t  of  appeal s t hat  t he ALJ er r ed 

and t hat  ABKA' s conver si on of  i t s  mar i na t o a condomi ni um f or m  

of  owner shi p v i ol at ed t he publ i c t r ust  doct r i ne.   However ,  we 

det er mi ne t hat  t he r eason ABKA vi ol at ed t he publ i c t r ust  

doct r i ne was because i t  at t empt ed t o convey condomi ni um pr oper t y 

cont r ar y t o  Wi s.  St at .  § 30. 133  ( 1995- 96) ,2  whi ch  pr ohi bi t s 

 
 
 
 
 
 

1 See ABKA Lt d.  P' shi p v.  DNR,  2001 WI  App 223,  247 Wi s.  2d 
793,  635 N. W. 2d 168 ( r ever si ng  an or der  of   t he  Ci r cui t  Cour t  f or    
Wal wor t h Count y,  Mi chael  S.  Gi bbs,  Judge) .  The cour t  of  appeal s 
def i ned " dockomi ni um"  as a " docksi de communi t y of  pr i vat el y 
owned boat s moor ed i n s l i ps t hat  ar e pur chased f or  year - r ound 
l i v i ng"  or  " [ a]  s l i p i n such a communi t y. "  I d.  ¶44.  

 
2 Wi sconsi n St at .  §  30. 133 pr ov i des:  
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cer t ai n t r ansf er s of  r i par i an r i ght s.   Accor di ngl y,  al bei t   wi t h  

a di f f er ent  r at i onal e,  we af f i r m t he cour t  of  appeal s.  

I  

¶3  Devel opment  of  t he Abbey Har bor  mar i na began i n 1962 

af t er  a per mi t  was gr ant ed f or  t he dr edgi ng of  upl ands and dr y 

mar sh abut t i ng Lake Geneva.   Speci f i cal l y,  t he per mi t  was " t o 

const r uct  an enl ar gement  of  Geneva Lake as descr i bed her ei n,  

subj ect  t o t he condi t i on t hat  t he ar t i f i c i al  wat er way so 

const r uct ed shal l  be a publ i c wat er way. "  The per mi t  al so st at ed 

t hat  " a mar i na and boat - st or age wi l l  be devel oped i n t he 

const r uct ed wat er way. "  

¶4    ABKA pur chased t he mar i na i n 1973.  Over  t i me,  and 
 
af t er  addi t i onal  per mi t s,  t he mar i na came t o i ncl ude 407 boat  

s l i ps.   These per mi t s pr ovi ded:   " The Depar t ment  may change or  

r evoke t hi s per mi t  i f  t he pr oj ect  .  .  .  becomes det r i ment al  t o 

t he publ i c i nt er est . "  Unt i l  1995,  t he s l i ps wer e r ent ed t o t he 

publ i c on a seasonal  basi s.  

¶5  I n 1995,  ABKA f i l ed a condomi ni um decl ar at i on i n or der  

t o conver t  t he  mar i na i nt o  t he condomi ni um f or m of  owner shi p 

 
Pr ohi bi t i on  agai nst  conveyance of  r i par i an 

r i ght s.  ( 1)  Begi nni ng on Apr i l  9,  1994,  no owner  of  
r i par i an l and t hat  abut s a navi gabl e wat er  may convey,  
by easement  or  by a s i mi l ar  conveyance,  any r i par i an 
r i ght  i n t he l and t o anot her  per son,  except  f or  t he 
r i ght  t o cr oss t he l and i n or der  t o have access t o t he 
navi gabl e wat er .  Thi s r i ght  t o cr oss t he l and may not  
i ncl ude t he r i ght  t o pl ace any st r uct ur e or  mat er i al  
i n t he navi gabl e wat er .  

 
Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 1995- 96 ver si on unl ess ot her wi se i ndi cat ed.  
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under  Wi s.  St at .  ch.  703.    The decl ar at i on pr ovi ded f or  t he 

cr eat i on of  407 uni t s,  wi t h a uni t  def i ned as a f our - by- f i ve- by-  

s i x-  i nch " l ock box"  t o be l ocat ed i n t he Har bor  House.    The 

conf i gur at i on was si mi l ar  t o a set  of  smal l  post - of f i ce boxes.  

The uni t  def i ni t i on i n t he decl ar at i on al so pr ovi ded t hat  each 

uni t  woul d i ncl ude " as an appur t enance,  st andar d r i par i an r i ght s  

of  owner s of  wat er f r ont  r eal  est at e under  Wi sconsi n Law,  and t he 

use  of   an  assi gned  boat   s l i p  cor r espondi ng  t o  t he  uni t  

desi gnat i on as a par t  of  t he common el ement s of  THE ABBEY HARBOR 

CONDOMI NI UM. "  

 ¶6    ABKA  and  t he  Depar t ment       of    Nat ur al    Resour ces   ( DNR)  
 
agr eed t hat  ABKA woul d appl y t o t he DNR f or  a per mi t  aut hor i z i ng 

t he conver si on of  t he mar i na i nt o condomi ni um pr oper t y.   The DNR 

r ecei ved an obj ect i on t o t he per mi t  appl i cat i on,  al l egi ng t hat  

t he  pr oj ect   v i ol at ed  Wi s.  St at .  ch.   30,   t he  publ i c  t r ust  

doct r i ne,  and t he Wi sconsi n Const i t ut i on.    Thus,  a cont est ed 

case hear i ng was hel d bef or e an ALJ,  pur suant  t o Wi s.  St at .  ch.  
 
227.  

¶7 I n addi t i on t o ABKA  and  t he DNR,  a number  of  ot her  
 
ent i t i es and per sons wer e made par t i es t o t he pr oceedi ngs,  

i ncl udi ng t he Wi sconsi n Real t or s Associ at i on,  I nc. ,  and t he 

Wi sconsi n  Associ at i on  of   Lakes  ( WAL) .     The  Condomi ni um 

Associ at i on became a co- appl i cant .  

¶8    ABKA mai nt ai ned t hat  t he DNR had no j ur i sdi ct i on t o 

r egul at e t he conver si on of  i t s  exi st i ng boat  s l i ps t o a 

condomi ni um f or m of  owner shi p.   The ALJ di sagr eed.   Ref er r i ng t o 

t he l anguage i n pr evi ous per mi t s,  t he ALJ det er mi ned t hat  " t he 
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DNR has j ur i sdi ct i on over  t hi s mat t er  gi ven t he pl ai n l anguage 

i n t he per mi t s ( ' The Depar t ment  may change or  r evoke t hi s per mi t  

i f  t he pr oj ect  obst r uct s navi gat i on or  becomes det r i ment al  t o 

t he  publ i c   i nt er est . ' [ ] ) . "   Al so,   r el y i ng  on  t he  DNR' s 

r egul at or y aut hor i t y pur suant  t o ch.  30,  t he ALJ det er mi ned t hat  

i f  al l  407 boat  s l i ps wer e conver t ed t o pr i vat e " dockomi ni ums, "  

t he mar i na woul d exceed i t s r easonabl e use of  t he r i par i an 

f r ont age.    I n addi t i on,  t he ALJ det er mi ned t hat  t he bl anket  

appr oval  of  such a conver si on woul d be det r i ment al  t o t he publ i c  

i nt er est  wi t hi n t he meani ng of  Wi s.  St at .  § 30. 12. 3 Accor di ngl y,  

t he ALJ gr ant ed a per mi t ,  but  r equi r ed t hat  287 of  t he s l i ps 

r emai n as r ent al s.   I n r eachi ng i t s deci s i on,  t he ALJ obser ved,  

" [ t ] o some degr ee t he dockomi ni um concept  i nvol ves a l egal  

f i c t i on:   t hat  ABKA i s sel l i ng t he l ock- box condomi ni um uni t s ,  

r at her  t han t he pi er  s l i ps,  f or  near l y $50, 000. "  

¶9  The ci r cui t  cour t  af f i r med t he ALJ,  but  t he cour t  of  
 
appeal s r ever sed.   The cour t  of  appeal s di d not  addr ess t he 

quest i on of  DNR j ur i sdi ct i on because i t  det er mi ned t hat  ABKA had 

wai ved t he r i ght  t o chal l enge j ur i sdi ct i on by agr eei ng t o appl y  

f or  a per mi t .   I n addr essi ng t he mer i t s of  t he case,  t he cour t  

 
3 Wi sconsi n St at .  § 30. 12( 2)  pr ovi des i n par t :  

 
PERMI TS TO PLACE STRUCTURES OR DEPOSI TS I N 

NAVI GABLE WATERS;  GENERALLY.  The depar t ment ,  upon 
appl i cat i on and af t er  pr oceedi ng i n accor dance wi t h s.  
30. 02( 3)  and ( 4) ,  may gr ant  t o any r i par i an owner  a 
per mi t  t o bui l d or  mai nt ai n f or  t he owner ' s use a 
st r uct ur e ot her wi se pr ohi bi t ed under  sub.  ( 1) ,  i f  t he 
st r uct ur e .  .  .  i s  not   det r i ment al   t o  t he  publ i c 
i nt er est .  
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of  appeal s concl uded t hat  by per mi t t i ng t he conver si on of  t he 

mar i na t o pr i vat e dockomi ni ums as ABKA pr oposed,  t he DNR al l owed 

cont r ol   over   navi gabl e  wat er s  t o  be  vest ed  i n  pr i vat e 

i ndi v i dual s i n v i ol at i on of  t he publ i c t r ust  doct r i ne.  

¶10   The DNR,   ABKA  and  t he Condomi ni um Associ at i on j oi nt l y  
 

( her ei naf t er   " ABKA" ) ,   and  t he  Real t or s  Associ at i on  al l  

pet i t i oned t hi s cour t  f or  r evi ew.   Sever al  ent i t i es f i l ed br i ef s 

as ami ci  cur i ae.  

II 
 

¶11 Chapt er   30  embodi es  a  syst em  of   r egul at i on  of  

Wi sconsi n' s nav i gabl e wat er s pur suant  t o t he publ i c t r ust  

doct r i ne.   Gi l l en v.  Ci t y of  Neenah,  219 Wi s.  2d 806,  828,  580 

N. W. 2d 628 ( 1998) ;  Waukesha Count y v.  Sei t z,  140 Wi s.  2d 111,  
 
409 N. W. 2d 403  ( Ct .  App.  1987) .    Al t hough t he publ i c t r ust  

doct r i ne or i gi nal l y exi st ed t o pr ot ect  commer ci al  navi gat i on,  i t  

has been expansi vel y i nt er pr et ed t o saf eguar d t he publ i c ' s use 

of  navi gabl e wat er s f or  ot her  pur poses.   R. W.  Docks & Sl i ps v.  

St at e,  2001 WI  73,  ¶19,  244 Wi s.  2d 497,  628 N. W. 2d 781. 4 
 

¶12 Regul at i on and enf or cement  of  t hi s publ i c  t r ust  r est s 

wi t h bot h t he l egi s l at ur e and t he DNR.   Bor sel l i no v.  DNR,  2000 

WI  App 27,  ¶17,  232 Wi s.  2d 430,  606 N. W. 2d 255 ( Ct .  App.  1999) .  
 
The  l egi s l at ur e has del egat ed t o t he DNR br oad aut hor i t y t o 

r egul at e under  t he publ i c t r ust  doct r i ne and t o admi ni st er  ch.  

 
 
 

4 For  a det ai l ed di scussi on of  t he evol ut i on of  t he publ i c  
t r ust  doct r i ne,  see Muench v.  PSC,  261 Wi s.  492,  53 N. W. 2d 514 
( 1952) .  
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30.   See St at e v.  Town of  Li nn,  205 Wi s.  2d 426,  443- 44,  556 
 

N. W. 2d 394 ( Ct .  App.  1996) .  
 

¶13 Sect i on 30. 133,  as a pr ovi s i on i n ch.  30,  i s i ncl uded 

i n t he publ i c t r ust  doct r i ne and f or ms par t  of  t he basi s f or  t he 

DNR' s j ur i sdi ct i on over  ABKA' s pr oposed condomi ni um pr oj ect .   I t  

pr ovi des:  

Pr ohi bi t i on  agai nst   conveyance  of    r i par i an 
r i ght s.  ( 1)  Begi nni ng on Apr i l  9,  1994,  no owner  of  
r i par i an l and t hat  abut s a navi gabl e wat er  may convey,  
by easement  or  by a s i mi l ar  conveyance,  any r i par i an 
r i ght  i n t he l and t o anot her  per son,  except  f or  t he 
r i ght  t o cr oss t he l and i n or der  t o have access t o,  t he 
navi gabl e wat er .   Thi s r i ght  t o cr oss t he l and may not  
i ncl ude t he r i ght  t o pl ace any st r uct ur e or  mat er i al  
i n t he navi gabl e wat er .  

 
¶14 I n addi t i on t o maki ng ot her  asser t i ons,  ABKA r enews 

i t s j ur i sdi ct i onal  ar gument s i n t hi s cour t ,  cont endi ng t hat  

nei t her  § 30. 133 nor  any ot her  par t  of  t he publ i c t r ust  doct r i ne 

as embodi ed i n ch.  30 conf er s j ur i sdi ct i on on t he DNR t o 

r egul at e t he change i n owner shi p of  i t s  mar i na.   Si mi l ar l y,  t he 

Real t or s Associ at i on cont ends t hat  t he DNR does not  have 

j ur i sdi ct i on t o " r eopen"  a val i d per mi t  under  t he publ i c t r ust  

doct r i ne based onl y on a change i n owner shi p.  

¶15 Accor di ngl y,  t hi s case pr esent s a pr el i mi nar y i ssue of  

t he DNR' s j ur i sdi ct i on t o r egul at e ABKA' s conver si on of  i t s  

mar i na t o a condomi ni um f or m of  owner shi p.   Whet her  t he DNR has 

j ur i sdi ct i on t o r egul at e i s a quest i on of  l aw subj ect  t o 

i ndependent  appel l at e r evi ew.   Rusk Count y Ci t i zen Act i on Gr oup,  

I nc.  v.  DNR,  203 Wi s.  2d 1,  6,  552 N. W. 2d 110 ( Ct .  App.  1996) .  

We det er mi ne t hat  t he DNR has j ur i sdi ct i on.  
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¶16    Cont r ar y t o what  ABKA and t he Real t or s Associ at i on 

asser t ,  t hi s case i s not  about  whet her  t he DNR had aut hor i t y t o 

" r eopen"  a per mi t  or  whet her  ABKA had t o seek a per mi t .   These 

asser t i ons i gnor e t he DNR' s st at ut or y aut hor i t y t o enf or ce t he 

publ i c t r ust  doct r i ne,  t he r eal i t y of  t he r egul at i on pr ocess,  

and t he f act s of  t hi s case.  

¶17   Pur suant  t o Wi s.  St at .  § 30. 03( 4) ,  t he DNR may br i ng 

an enf or cement  act i on when i t  l ear ns of  a " possi bl e  v i ol at i on"  

of  t he publ i c t r ust  doct r i ne.    Speci f i cal l y,  § 30. 03( 4)  

pr ovi des:  

( a)  I f  t he depar t ment  l ear ns of  a possi bl e 
v i ol at i on of  t he st at ut es r el at i ng t o navi gabl e wat er s 
or  a possi bl e i nf r i ngement  of  t he publ i c  r i ght s 
r el at i ng t o navi gabl e wat er s,  and t he depar t ment  
det er mi nes t hat  t he publ i c i nt er est  may not  be 
adequat el y ser ved by i mposi t i on of  a penal t y or  
f or f ei t ur e,  t he depar t ment  may pr oceed as pr ovi ded i n 
t hi s par agr aph,  ei t her  i n l i eu of  or  i n addi t i on t o 
any ot her  r el i ef  pr ovi ded by l aw.   The depar t ment  may 
or der  a hear i ng under  ch.  227 concer ni ng t he possi bl e 
v i ol at i on or  i nf r i ngement ,  and may r equest  t he hear i ng 
exami ner  t o i ssue an or der  di r ect i ng t he r esponsi bl e 
par t i es t o per f or m or  r ef r ai n f r om per f or mi ng act s i n 
or der  t o f ul l y  pr ot ect  t he i nt er est s of  t he publ i c i n 
t he navi gabl e wat er s.  

 
¶18   Thus,  t o summar i ze t he i mpor t  of  t hi s st at ut e f or  our  

pur poses her e:    i t  pr ovi des t hat  i f  t he DNR " l ear ns of  a 

possi bl e  v i ol at i on of  t he st at ut es r el at i ng t o navi gabl e 

wat er s, "  i t  may pur sue an enf or cement  act i on  " ei t her  i n l i eu of  

or  i n addi t i on t o any ot her  r el i ef  pr ovi ded by l aw. "   The DNR 

may t hen r equest  t he ALJ t o i ssue an or der  di r ect i ng t he 

r esponsi bl e par t i es t o " per f or m or  r ef r ai n f r om per f or mi ng 

act s. "    Essent i al l y ,  under  § 30. 03( 4) ,  t he DNR has j ur i sdi ct i on 
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t o pur sue any " possi bl e v i ol at i on"  of  t he publ i c t r ust  doct r i ne 

as embodi ed i n ch.  30,  and i t  may r equest  br oad i nj unct i ve- t ype 

r el i ef .  

¶19    Ther e wer e sever al  possi bl e v i ol at i ons of  t he publ i c 
 
t r ust  doct r i ne,  as i s appar ent  f r om t he i ssues addr essed i n t he 

ALJ' s deci s i on.    ABKA' s dockomi ni um pr oj ect  may have been 

exceedi ng i t s r easonabl e use of  t he St at e' s navi gabl e wat er s,  

may have been  det r i ment al  t o t he publ i c i nt er est  as t hat  concept  

i s used i n ch.  30,  or ,  as i l l ust r at ed by t he ar gument s bef or e 

t he ALJ,  may have r un af oul  of  § 30. 133.   I n addi t i on,  as t he 

ALJ det er mi ned,  t wo of  t he per mi t s t hat  ABKA hel d speci f i cal l y  

r ecogni zed DNR' s j ur i sdi ct i on t o change or  r evoke t he per mi t  " i f  

t he pr oj ect  .  .  .  becomes det r i ment al  t o t he publ i c i nt er est . "  

¶20    The  DNR  expl ai ns  i n  i t s   br i ef   t hat   despi t e i t s 
 
aut hor i t y under   § 30. 03( 4) ,  i n r eal i t y i t  of t en wi l l  agr ee wi t h 

a par t y t o pr oceed under  t he per mi t  pr ocess:    " Encour agi ng 

per sons t o pr oceed wi t h t he di sput ed act i v i t i es and awai t  

enf or cement  act i ons r i sks  i nvi t i ng damage t hat  cannot  be undone 

by af t er - t he- f act  r emedi es. "  

¶21    Thi s appar ent l y i s what  happened i n t hi s case.  Af t er  
 
t he DNR r ecei ved i nf or mat i on about  ABKA' s dockomi ni um pr oj ect ,  

counsel  f or  t he DNR sent  a l et t er  t o counsel  f or  ABKA,  t he key 

por t i ons of  whi ch wer e as f ol l ows:  

As you know,  t he Depar t ment  r ecei ved i nf or mat i on 
l ast  week t hat  boat  s l i ps at  t he Abbey Har bor  adj acent  
t o Lake Geneva wer e bei ng sol d as " condomi ni ums. "  I  
di scussed t hi s wi t h you on November  30,  1994,  and 
i ndi cat ed t hat  i f  " condomi ni um uni t s"  wer e def i ned i n 
such a way t hat   t hey i ncl uded  publ i c  navi gabl e wat er s 
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t hi s woul d be a v i ol at i on of  t he publ i c t r ust  doct r i ne 
and woul d be of  concer n t o t he Depar t ment .  

 
.  .  .  I  advi sed you by phone message on December  5,  
1994, t hat  t he Pur chase Agr eement  di d not  addr ess our  
concer ns about  t he def i ni t i on of  t he condomi ni um uni t s 
t hat  I  had pr evi ousl y di scussed wi t h you and asked 
t hat   you   pr ovi de  t o us  t he  " condomi ni um pl at  and 
condomi ni um decl ar at i on. "  

 
 You suppl i ed t he Abby har bor  Condomi ni um 
Decl ar at i on .  .  .  .  Upon r evi ew of  t hese mat er i al s,   
i t  i s  c l ear  t her e ar e s i gni f i cant  pr obl ems wi t h t hi s 
condomi ni um decl ar at i on s i nce i t  i ncl udes,  as par t  of  
t he condomi ni um uni t s f or  whi ch pur chaser s ar e 
pur por t ed t o be gi ven f ee si mpl e t i t l e and cont r ol ,  
por t i ons of  t he publ i c navi gabl e wat er s of  t he St at e 
of  Wi sconsi n.  
 

 
 .  .  .  .  
 

We have r ef er r ed t hi s mat t er  t o t he At t or ney 
Gener al ' s  of f i ce and .  .  .  [ t ] hei r  i ni t i al  r eact i on t o 
t hese document s i s consi st ent  wi t h our  i nt er pr et at i on.  
The St at e of  Wi sconsi n wi l l ,  i f  necessar y,  i ni t i at e 
act i on t o st op t he pur por t ed sal e of  publ i c t r ust  
wat er s t o pr i vat e i ndi v i dual s and t o have any 
t r ansact i ons whi ch may have al r eady occur r ed 
i nval i dat ed.  

 
The Depar t ment  wi l l  al so be r evi ewi ng t he per mi t s 

whi ch have been i ssued f or  t he mar i na st r uct ur es i n 
t hi s ar ea.   Ther e ar e quest i ons r ai sed by t hese 
t r ansact i ons and pr oposed t r ansact i ons r el at i ve t o who 
ar e " r i par i an owner s or  pr opr i et or s"  who can cont i nue 
t o mai nt ai n pi er  st r uct ur es i n t hi s mar i na ar ea.  

 
( Emphasi s added. )  

 
¶22 Pur suant  t o t he DNR' s r equest ,  ABKA made changes i n 

i t s condomi ni um decl ar at i on.   Rel y i ng on t he DNR' s appr oval  of  

t he decl ar at i on,  ABKA cont i nued wi t h i t s pr oj ect  and agr eed t o 

pr oceed wi t h t he per mi t  pr ocess.   However ,  t he agr eement  wi t h 

t he  DNR pr ovi ded:    " Not hi ng i n t hi s agr eement  l i mi t s t he  

 
 

11 
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aut hor i t y  of  t he admi ni st r at i ve l aw j udge t o hear  and deci de 

t hi s  mat t er  on any l egal  basi s  pr esent ed at  t he hear i ng or  by 

any par t y or  r ai sed sua spont e by t he admi ni st r at i ve l aw j udge. "    

¶23  I n t he ensui ng cont est ed case hear i ng hel d accor di ng t o  

ch.  227,  t he DNR di d not  t ake t he posi t i on t hat  ABKA’ s 

dockomi ni um pr oj ect  v i ol at ed §30. 133,  but  i nt er veni ng par t i es 

di d.   The ALJ r esol ved t he case by det er mi ni ng t hat  ABKA had 

exceeded i t s  r easonabl e use of  t he wat er  and t hat  i t s  

dockomi ni um pr oj ect  was det r i ment al  t o t he publ i c i nt er est .   

However ,  consi st ent  wi t h t he possi bl e bases f or  a v i ol at i on of  

t he publ i c t r ust  doct r i ne,  t he ALJ r ecogni zed t hat  one of  t he 

i ssues was " whet her  t he Condomi ni um Decl ar at i on v i ol at es sec.  

30. 133,  St at s. "     

¶24  What  ABKA' s and t he Real t or s Associ at i on' s ar gument s 

f ai l  t o r ecogni ze i s t hat  f or  t he pur poses of  our  det er mi nat i on of  

DNR j ur i sdi ct i on,   i t  i s  of  no consequence t hat  ABKA pr oceeded 

wi t h t he per mi t  pr ocess under  § 30. 12 or  t hat  t he ALJ chose t o 

base i t s deci si on on one gr ound or  anot her .   The DNR' s 

j ur i sdi ct i on was t r i gger ed under  § 30. 03( 4)  because ABKA' s  

conver s i on of  i t s  mar i na t o a condomi ni um f or m of  owner shi p 

pr esent ed sever al  possi bl e v i ol at i ons of  t he publ i c  t r ust  

doct r i ne.  5

  

 

 
5 The di ssent ,  l i ke ABKA and t he Real t or s Associ at i on,  
mi sunder st ands t he j ur i sdi ct i onal  quest i on,  and t her ef or e 
mi schar act er i zes t he j ur i sdi ct i onal  i ssue as sol el y one of  
" j ur i sdi ct i on t o r equi r e a new per mi t . "   Di ssent  at  ¶91.   The 
quest i on i s  not  sol el y whet her  t he DNR has j ur i sdi ct i on t o 
r equi r e a new per mi t ,   but  whet her  i t s aut hor i t y was t r i gger ed by 
a possi bl e v i ol at i on of  t he publ i c t r ust  doct r i ne.   
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¶25 The cour t  of  appeal s,  i n cont r ast ,  concl uded t hat  ABKA 

wai ved i t s r i ght  t o chal l enge t he DNR' s j ur i sdi ct i on by t he act  

of  appl y i ng f or  a per mi t .   We t ur n br i ef l y t o di scuss t he wai ver  

i ssue.  

¶26 None of  t he par t i es,  i ncl udi ng t he DNR,  suppor t s t he 
 
cour t  of  appeal s  deci s i on on wai ver .   We agr ee wi t h t he par t i es 

t hat  t he cour t  of  appeal s deci si on as t o wai ver  was i ncor r ect .  

" The j ur i sdi ct i on of  admi ni st r at i ve agenci es i s al ways open f or  

j udi c i al  r evi ew. "   Kennedy v.  DHSS,  199 Wi s.  2d 442,  448,  544 

N. W. 2d 917 ( Ct .  App.  1996)  ( c i t i ng Uni on I ndem.  Co.  v.  Rai l r oad 
 
Comm' n,  187 Wi s.  528,  538,  205 N. W.  492 ( 1925) ) .  

 
¶27   The  onl y  case  t he  cour t   of   appeal s  c i t ed  f or   i t s  

 
wai ver   r ul e  was  St er l i ngwor t h  Condo.   Ass'  n  
 
Wi s.  2d 710,   556  N. W. 2d  791  ( Ct .  App.   1996) .  

v.   DNR,  
 
However ,  

205 
 
t he 

 
por t i on of  St er l i ngwor t h t he cour t  of  appeal s c i t ed st ands onl y 

f or  t he pr oposi t i on t hat  by el ect i ng t o cont i nue wi t h a per mi t  

hear i ng r at her  t han r i ski ng an enf or cement  act i on,  t he appl i cant  

accept s t he bur den of  pr oof  as t o whet her  what  t he appl i cant  

seeks i s det r i ment al  t o t he publ i c i nt er est .   205 Wi s.  2d at  

726- 27.   Not hi ng i n St er l i ngwor t h shoul d be r ead f or  a r ul e t hat  

a par t y i s unabl e t o r et ai n t he r i ght  t o chal l enge DNR 

j ur i sdi ct i on upon f i l i ng of  a per mi t  appl i cat i on.  

I I I  
 

¶28 Havi ng det er mi ned t hat  t he DNR had j ur i sdi ct i on,  we 

t ur n t o t he mer i t s of  t hi s case.   Bot h t he ALJ and t he cour t  of  

appeal s maj or i t y di scussed ABKA' s condomi ni um uni t s as a " l egal  

f i c t i on. "   I n t he ALJ' s deci s i on,  29 of  t he 92 f i ndi ngs of  f act  



No. 99-2306 

14 

 

 

 
 
 

addr essed t he condomi ni um f or m of  owner shi p and t he r i ght s of  

condomi ni um owner s as set  f or t h i n t he condomi ni um decl ar at i on.  

The ALJ concl uded,  however ,  t hat  t he condomi ni um decl ar at i on was 

not  a v i ol at i on of  § 30. 133.  

¶29 The cent r al   i ssue we  addr ess  i s  whet her   t he ALJ 

cor r ect l y concl uded t hat  ABKA' s at t empt  t o convey condomi ni um 

pr oper t y di d not  v i ol at e § 30. 133.  I n addr essi ng t hi s i ssue,  we 

must   i nt er pr et   and  appl y  ch.  703,   Wi sconsi n' s  condomi ni um 

st at ut e,   as  wel l   as  § 30. 133.    The i nt er pr et at i on  and 

appl i cat i on of  s t at ut es i s a quest i on of  l aw f or  t hi s cour t ' s  

i ndependent  det er mi nat i on.   Auman v.  School  Di st .  of  St anl ey-  

Boyd,  2001 WI  125,  ¶6,  248 Wi s.  2d 548,  635 N. W. 2d 762.  

¶30 Our  r evi ew of  an agency deci s i on i s t he same as t he 

ci r cui t  cour t ' s .   Boynt on Cab Co.  v.  DI LHR,  96 Wi s.  2d 396,  405,  

291 N. W. 2d  850  ( 1980) .    We ar e not  bound by  an agency' s  

concl usi ons of  l aw.   UFE I nc.  v.  LI RC,  201 Wi s.  2d 274,  285,  548 

N. W. 2d 57 ( 1996) .  To t he cont r ar y,  " ( t ] he cour t  shal l  set  asi de 

or  modi f y t he agency act i on i f  i t  f i nds t hat  t he agency has 

er r oneousl y     i nt er pr et ed     a     pr ovi s i on     of      l aw. "  

Wi s.  St at .  § 227. 57( 5) .   Al t hough we gi ve due wei ght  or  gr eat  

wei ght  def er ence t o agency concl usi ons of  l aw when appr opr i at e,  

her e t he i nt er pr et at i on of  § 30. 133 pr esent s a quest i on t hat  i s  

" c l ear l y  one  of   f i r st   i mpr essi on"   and  t hus  war r ant s  no 

def er ence.  UFE,  201 Wi s.  2d at  285.  

¶31 I n r esol v i ng t he i ssue bef or e us,  we r el y  on sever al  

st at ut es i n ch.  703,  but  pr i nci pal l y t he st at ut e t hat  def i nes a 

condomi ni um " uni t , "  Wi s.  St at .  § 703. 02( 15) .  Our  i nt er pr et at i on 
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of  t he Wi sconsi n condomi ni um st at ut es i s ai ded by a compar i son 

t o t he Uni f or m Act s,  whi ch Wi sconsi n has not  adopt ed.   Appl y i ng 

t hese st at ut es and § 30. 133 t o ABKA' s dockomi ni um pr oj ect ,  we 

concl ude  t hat   t he  ALJ  er r ed  i n  appr ovi ng  t he  at t empt ed 

conver s i on  because t he pr oj ect  was a conveyance of  r i par i an 

r i ght s i n v i ol at i on of  § 30. 133.  
 
 
 
A.  

 
¶32 A  " condomi ni um"  i s def i ned as " pr oper t y subj ect  t o a 

 
condomi ni um  dec l ar at i on  est abl i shed  under   t hi s  chapt er . "  

Wi s.  St at .  § 703. 02( 4) .   The decl ar at i on i s " t he i nst r ument  by 

whi ch a pr oper t y becomes subj ect  t o t hi s chapt er . " § 703. 02( 8) .  

¶33 The  basi c t ypes  of   owner shi p  i nt er est s i n  a 
 

condomi ni um consi st  of  t he " uni t "  and t he " common el ement s. "  

The " uni t "  i s :  

a par t  of  a condomi ni um i nt ended f or  any t ype of  
i ndependent  use,  i ncl udi ng one or  mor e cubi c l es of  ai r  
at  one or  mor e l evel s of  space or  one or  mor e r ooms or  
encl osed spaces l ocat ed on one or  mor e f l oor s  ( or  
par t s t her eof )  i n a bui l di ng.  

 
§ 703. 02( 15) . 6 Common el ement s ar e " al l  of  a condomi ni um except  

i t s uni t s. "  § 703. 02( 2) .   A common el ement  i s a " l i mi t ed common 

el ement "  i f   i t   i s   " i dent i f i ed i n  a  decl ar at i on or   on  a 

condomi ni um pl at  as r eser ved f or  t he excl usi ve use of  one or  

mor e but  l ess t han al l  of  t he uni t  owner s. "  § 703. 02( 10) .   A 

 
 
 
 

6 " A uni t   may  i ncl ude  2  or   mor e  noncont i guous ar eas. "  
Wi s.  St at .  § 703. 02( 15) .  
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uni t ,   t oget her  wi t h i t s undi v i ded  i nt er est  i n  t he common 

el ement s,  const i t ut es r eal  pr oper t y.  Wi s.  St at .  § 703. 04.  

¶34 ABKA' s decl ar at i on l anguage as appr oved by t he DNR 

def i nes a uni t  as a l ock box t hat  i ncl udes,  as an appur t enance,  

r i par i an r i ght s and t he use of  a boat  s l i p.  The " uni t "  i s :  

t hat  separ at e ar ea of ·  t he condomi ni um i nt ended f or  
i ndependent ,  pr i vat e use,  compr i sed of  a cubi c l e of  
space def i ned by a " Lock Box"  l ocat ed wi t hi n t he 
Har bor  House as shown i n t he Condomi ni um Pl at  .  .  .  .  
The di mensi ons of  each uni t  shal l  be appr oxi mat el y  
f our  ( 4)  i nches i n wi dt h,  f i ve ( 5)  i nches i n hei ght ,  
and si x ( 6)  i nches i n l engt h.  Each uni t  shal l  i ncl ude 
as an appur t enance,  st andar d r i par i an r i ght s of  owner s 
of  wat er f r ont  r eal  est at e under  Wi sconsi n Law,  and t he 
use of  an assi gned boat  s l i p cor r espondi ng t o t he uni t  
desi gnat i on as a par t  of  t he common el ement s of  THE 
ABBEY HARBOR CONDOMI NI UM.  

 
¶35 The decl ar at i on l i s t s t he common el ement s as:  

 
al l  of  THE ABBEY HARBOR CONDOMI NI UM,  r eal  pr oper t y,  
and r eal  pr oper t y i nt er est s,  i mpr ovement s and 
appur t enances as descr i bed i n t hi s Decl ar at i on,  except  
t he i ndi v i dual  uni t s .  .  .  and shal l  i ncl ude .  .  .  t he 
mar i na shor el i ne,  sea wal l  and si dewal k al ong sai d 
shor el i ne .  .  .  al l   docks,   boar dwal ks,   pi er s  and 
pi l i ngs cont ai ned wi t hi n t he mar i na .  .  .  t he Har bor  
House,   out door   swi mmi ng  pool ,   boat    l aunchi ng 
r amp .  .  .  and any and al l  ot her  par t s or  el ement s of  
t he condomi ni um Pr oper t y as descr i bed i n t hi s 
Decl ar at i on .  .  .  .  

 
The  sect i on of  t he decl ar at i on descr i bi ng whi ch el ement s ar e 

l i mi t ed common el ement s i ncl udes t he f ol l owi ng pr ov i s i on:  

Boat  Sl i ps.  Each uni t  owner ,  as a l i mi t ed common 
el ement  appur t enant  excl usi vel y t o hi s uni t ,  shal l  
have r i par i an r i ght s t o use of  t he space besi de t he 
pi er  or  pi er s cor r espondi ng t o hi s uni t  number  as 
shown i n t he Condomi ni um Pl at ,  f or  use as a boat  s l i p.  
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¶36 Exami ni ng t he condomi ni um st at ut es i n l i ght  of  ABKA' s 

dockomi ni ums,   we begi n wi t h t he st at ut or y def i ni t i on of  uni t .  

As pr evi ousl y not ed,  t he st at ut or y def i ni t i on of  uni t  st at es 

t hat  i t  i s  a " par t  of  a condomi ni um i nt ended f or  any t ype of  

i ndependent  use,  i ncl udi ng one or  mor e cubi c l es of  ai r  at  one or  

mor e l evel s of  space or  one or  mor e r ooms or  encl osed spaces 

l ocat ed on one or  mor e f l oor s ( or  par t s t her eof )   i n  a  bui l di ng. "  

§ 703. 02( 15) .   Our  f ocus i s on t he l anguage  pr ovi di ng  t hat  t he 
 
uni t  must  be " i nt ended f or  any t ype of  i ndependent  use. "  

 
¶37 The  r equi r ement  i n  § 703. 02( 15)  t hat  t he uni t  be 

 
" i nt ended f or  any t ype of  i ndependent   use"  must   be r ead wi t h 

 
Wi s.  St at .  §§ 703. 05 and 703. 09( 1) .   Sect i on 703. 05 st at es:  

 
Owner shi p of  uni t s.  

t he excl usi ve owner shi p 
uni t .  

 
Sect i on 703. 09( 1)  pr ovi des:  

A uni t  owner  i s ent i t l ed t o 
and possessi on of  hi s or  her  

 
( 1)  A condomi ni um decl ar at i on shal l  cont ai n:  

 
 

.  .  .  .   
 

( g)  St at ement  of  
bui l di ng and each of  
r est r i ct ed as t o use.  

t he pur poses f or  whi ch t he 
t he uni t s ar e i nt ended and 

 
Readi ng t hese st at ut es t oget her ,  we der i ve a number  of  r ul es and 

pr i nci pl es.  

¶38 Fi r st ,  t he  t ypes  of   uses f or  whi ch condomi ni ums may be 
 
cr eat ed ar e pot ent i al l y  br oad,  pr ovi ded t hat  t he condomi ni um 

ot her wi se compl i es wi t h t he ot her  st at ut or y r equi r ement s.   For  

exampl e,  t he condomi ni um f or m of  owner shi p appar ent l y has been 

appl i ed t o ai r cr af t  hangar s as wel l  as gr ai n st or age bi ns.    
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Wi sconsi n Condomi ni um Law Handbook §§ 12. 22A and 12. 22B,  Supp.  

12- 2 ( 1997) .  

¶39  Second,  despi t e t he pot ent i al  br eadt h of  t he st at ut e,  

i t s  appl i cat i on i s l i mi t ed by st at ut or y l anguage t hat  t he 

condomi ni um uni t  be " i nt ended f or  .  .  .  i ndependent  use. "   The 

r ef er ence t o " i ndependent  use"  does not  oper at e onl y t o descr i be 

t he excl usi ve owner shi p i nt er est  i n t he uni t .   I f   t hat  wer e so,   

§ 703. 05 woul d be unnecessar y.    Li kewi se,  § 703. 05  shows t hat  

t he l egi s l at ur e used t he t er m " excl usi ve, "  not  " i ndependent , "  t o 

r ef er  t o an owner ’ s  separ at e owner shi p i nt er est .   Accor di ngl y ,  

t he phr ase " i ndependent  use"  r ef er s t o somet hi ng mor e t han t he 

concept  of  excl usi ve owner shi p.  

¶40  Thi r d,  t he  pur pose  f or   whi ch  t he uni t s ar e i nt ended 

must  be st at ed i n t he decl ar at i on.   That  each uni t  must  have a 

st at ed pur pose al so r ei nf or ces t he concl usi on t hat  " i ndependent  

use"  i n § 703. 02( 15)  r ef er s t o somet hi ng mor e t han excl usi ve 

owner shi p of  t he uni t .  

¶41  Any condomi ni um i n Wi sconsi n must  compl y wi t h t hese 

r ul es and pr i nci pl es.   I n addi t i on,  i t  i s  axi omat i c t hat  t he use 

f or  whi ch uni t s ar e i nt ended al ong wi t h t hei r  pur pose as st at e i n 

t he decl ar at i on must  compl y wi t h ot her  appl i cabl e l aw.  

¶42  Our  i nt er pr et at i on  of   t he  st at ut or y  def i ni t i on of  

" uni t "  and i t s  appl i cat i on t o t hi s case i s  al so ai ded by a 

compar i son t o t he Uni f or m Condomi ni um Act  and i t s var i ant ,  t he 

Uni f or m Common I nt er est  Owner shi p Act .   The Uni f or m Act s have not  

been adopt ed i n Wi sconsi n.  
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¶43  The Uni f or m Condomi ni um Act  pr ovi des t hat  a " uni t "  i s  a 

" physi cal  por t i on of  t he condomi ni um desi gnat ed f or  separ at e 

owner shi p or  occupancy. "   7 U. L. A.  Par t  I I ,  § 1- 103( 25) ,  p.  217 

( Mast er  ed.  1997) .   Si mi l ar l y,  t he Uni f or m common I nt er est  

Owner shi p Act  def i nes a " uni t "  as a " physi cal  por t i on of  t he 

common i nt er est  communi t y desi gnat ed f or  separ at e owner shi p or  

occupancy. "  7 U. L. A.  Par t  I ,  § 1- 103 ( 31) ,  p.  482.  

¶44  Mor e   i mpor t ant  f or  our  pur poses,  t hese def i ni t i ons  of  

uni t  def i ne " condomi ni um"  and " common  i nt er est   communi t y"    as 

" r eal  est at e, "   whi ch under  t he Uni f or m Act s i s  " any l easehol d or  

ot her  est at e or  i nt er est  i n,  over ,  or  under   l and, "    and i ncl udes 

" par cel s  wi t h or  wi t hout  upper  or  l ower  boundar i es,  and spaces 

t hat  may be f i l l ed  wi t h ai r   or  wat er . "   7 U. L. A.  Par t  I I ,  § 1-

103( 7)  and ( 21) ,  p.  215- 16;   7 U. L. A.   Par t  I ,   § 1- 103( 7)  and 

( 26) ,  pp.  479,  481 ( emphasi s added) .   Thus,   under  t he Act s,  a 

uni t  may be any physi cal  por t i on of  any i nt er est  i n,  over ,  or  

under  l and,  i ncl udi ng spaces f i l l ed wi t h ai r  or  wat er .  

¶45  Wi sconsi n’ s def i ni t i on  of   uni t  makes t he uni t  a par t  

of  t he condomi ni um " pr oper t y, "  whi ch i s def i ned i n ch.  703 as 

" uni mpr oved l and,  l and t oget her  wi t h i mpr ovement s on i t  or  

i mpr ovement s wi t hout  t he under l y i ng l and. "    § 703. 02( 14) .  Thus,  

i n addi t i on t o pr ovi di ng a qual i t at i vel y di f f er ent  def i ni t i on of  

t he t ype of  pr oper t y t hat  may become a uni t ,  Wi sconsi n’ s  

condomi ni um st at ut es ar e wi t hout  r ef er ence t o wat er  or  i nt er est s 

i n i t ,  unl i ke t he Uni f or m Act s.  

¶46  Wi sconsi n’ s condomi ni um st at ut es wer e enact ed i n 1963 

and   model ed    af t er   t he   Feder al    Housi ng  Aut hor i t y  Model     
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Condomi ni um  St at ut e of  1961.    Wi sconsi n Condomi ni um Law Handbook 

at  § 1. 4,  p.  1- 5.   Thi s model  st at ut e was desi gned pr i mar i l y  f or  

hi gh- r i se devel opment s.  I d.  

¶47  I n 1977,  t he condomi ni um st at ut es wer e r epl aced t o 

pr ovi de mor e f l exi bi l i t y  i n t he devel opment ,  cr eat i on,  and 

oper at i on of  condomi ni ums.   Wi sconsi n Condomi ni um Law Handbook at  

§ 1. 4,  p.  1- 5;   see al so ch.  407,  Laws of  1977.   Nonet hel ess,  

t he key l anguage i n t he def i ni t i on of  " uni t "  r emai ned unchanged.  

See Wi s.  St at .  § 703. 02( 1)  ( 1975) . 7   The st at ut e has al ways 

r equi r ed t hat  t he uni t  be i nt ended f or  " i ndependent  use. "  

¶48  I n shor t ,  Wi sconsi n' s def i ni t i on of  uni t ,  par t i cul ar l y  

when j uxt aposed wi t h t he Uni f or m Act s,  r eveal s no l egi s l at i ve 

i nt ent  t o per mi t  a boat  s l i p t o be conveyed as a condomi ni um 

uni t .   Consi der i ng t hi s,  and appl y i ng t he r ul es and pr i nci pl es 

f r om t he condomi ni um st at ut es,  we det er mi ne t hat  f our - by- f i ve-  

by- si x i nch l ock boxes ar e not  " i nt ended f or  any t ype of  

i ndependent  use"  wi t hi n t he meani ng of  § 703. 02( 15) .    Rat her ,  

 
 
 
 

7 The def i ni t i on f or mer l y r ead i n f ul l :  
 

" Uni t "  means a par t  of  t he pr oper t y subj ect  t o 
t hi s chapt er  i nt ended f or  any t ype of  i ndependent  use,  
i ncl udi ng one or  mor e cubi c l es of  ai r  at  one or  mor e 
l evel s of  space,  or  one or  mor e r ooms or  encl osed 
spaces l ocat ed on one or  mor e f l oor s ( or  par t s  
t her eof )  i n a bui l di ng,  and wi t h a di r ect  exi t  t o a 
publ i c st r eet  or  hi ghway or  t o a common ar ea or  
l i mi t ed common ar ea l eadi ng t o such a st r eet  or  
hi ghway.  

 
Wi s.  St at .  § 703. 02( 1)  ( 1975) .  
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t hey ar e phant om uni t s t hat  do not  meet  wi t h t he st at ut or y  

def i ni t i on.  

¶49  I n  cont r ast   t o  t he l ock boxes,  ABKA' s  boat     s l i ps 

c l ear l y ar e i nt ended f or  a  t ype of   i ndependent  use:    docki ng a 

boat .   However ,  t he s l i ps  ar e   not    t he   uni t s   under   ABKA' s 

decl ar at i on.   They ar e  l i mi t ed  common  el ement s.    Under  ABKA' s 

decl ar at i on,  t he f our - by- f i ve- by- si x i nch  l ock  boxes ar e  t he 

uni t s. 8 Al t hough t he l ock boxes  may   be  i nt ended f or   excl usi ve 

owner shi p  and possessi on by t he uni t  owner ,  t hat   does  not   mean 

t hey ar e " i nt ended f or   any t ype of  i ndependent  use"   wi t hi n  t he 

meani ng of   t he  st at ut e.  

¶50  That  t he l ock boxes  ar e  not  i nt ended f or   any t ype  of  

i ndependent  use i s i l l ust r at ed by  t he f act   t hat   t he decl ar at i on 

l acks  a  st at ement  descr i bi ng t he pur pose  or   use  of   t he uni t s 

apar t   f r om t hei r   appur t enant  boat   s l i p.   The decl ar at i on st at es 

t hat   t he  " uni t s  and t hei r  appur t enant  boat  s l i ps i n  THE  ABBEY 

HARBOR CONDOMI NI UM ar e  desi gnat ed f or   ei t her   r ecr eat i onal   uses 

and  pur poses or  commer ci al  uses and  pur poses,  as  set   f or t h  i n 

Sect i on 10 her ei n. "   Sect i on 10  pr ovi des:   " The   Condomi ni um 

uni t s  and appur t enances i n  THE  ABBEY  HARBOR CONDOMI NI UM ar e 

i nt ended  f or  and r est r i ct ed  t o  mar i na,  st or age,   boat  s l i p  and 

r el at ed  r ecr eat i onal   uses  as   gover ned  by   t he  t er ms   and 

condi t i ons cont ai ned her ei n and t he By- Laws of   t he Associ at i on. "  

 

 

 
8 A phot ogr aph of  t he l ock boxes i s at t ached at  t he end of  

t hi s opi ni on.     
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¶51 I t  i s  a sham t o suggest  t hat  t hese f our - by- f i ve- by- si x 

i nch l ock boxes ar e bei ng conveyed f or  such i ndependent  uses as 

st at ed i n t he decl ar at i on.   They exi st  f or  t he pur pose of  

conveyi ng t he common el ement s and appur t enant  r i par i an r i ght s .  

A uni t  cannot  ser ve pr i mar i l y as a condui t  f or  anot her  use.  

¶52  Any asser t i on  t hat   t he  f our - by- f i ve- by- si x  i nch 

cubi c l es ar e i nt ended f or  any t ype of  i ndependent  use i s bel i ed 

by ABKA' s mar ket i ng mat er i al s f or  t he dockomi ni ums.   Mar ket i ng 

mat er i al s used by ABKA do not  f eat ur e or  even descr i be t he l ock 

boxes.    Rat her ,  t hey r ef er  t o " s l i p owner shi p"  and i ncl ude a 

br ochur e pr omot i ng " a pl ace on t he l ake .  .  .  t o cal l  your  

own .  .  .  . "  The br ochur e pr omi nent l y f eat ur es a def i ni t i on of  

" dockomi ni um"  as " i ndi v i dual  owner shi p of  t he r i ght  t o use t he 

wat er way bor der ed by a pi er  and cat wal ks hel d i n j oi nt  domi ni on 

( as i n a mar i na) . "  

¶53  We agr ee wi t h t he ALJ' s f i ndi ng:  
 

Unl i ke  ot her   condomi ni um uni t s,   t he  l ock box 
i t sel f  does not  i nher ent l y have much val ue.   The val ue 
of  t he " dockomi ni ums, "  as t he Abbey has mar ket ed t hese 
uni que condomi ni um uni t s,  i s  l ar gel y due t o t he ot her  
ameni t i es t hat  ar e at  t hi s l ocat i on and ar e par t  of  
t he i ndi v i dual  common ar ea.  

 
( Ci t at i ons omi t t ed. )  The cour t  of  appeal s maj or i t y al so agr eed.  

I t  concl uded t hat  " unl i ke most  condomi ni um uni t s,  t he l ock- box 

i t sel f  has no i nher ent  val ue;  r at her ,  t he appur t enant  r i ght s 

at t ached t o t he conveyance ar e t he val uabl e commodi t y. "   ABKA 

Lt d.  P' shi p v.  DNR,  2001 WI  App 223,  ¶43,  247 Wi s.  2d 793,  635 

N. W. 2d 168.  



No. 99-2306 

23 

 

 

 
 
 

¶54  As WAL not es,  ABKA at  one t i me pl at t ed t he boat  s l i ps 

t hemsel ves as t he " uni t s"  f or  i t s  condomi ni um pr oj ect .    Thi s 

f act  al so per suades us t hat  t he l ock boxes ar e not  i nt ended f or  

any t ype of  i ndependent  use by t he owner .  

¶55 I n shor t ,  ABKA' s condomi ni um decl ar at i on as appr oved 

by t he DNR f ai l s t o cr eat e val i d uni t s under  § 703. 02( 15)  

because  t he  uni t s  def i ned  i n  ABKA' s  decl ar at i on  have  no 

i ndependent  use.   Because t her e ar e no val i d uni t s,  t her e i s not  

a val i d condomi ni um conveyance of  r eal  pr oper t y.  
 
 
 
B.  

 
¶56 Wi t hout  a  val i d condomi ni um  uni t ,   t he  t r ansf er   of  

 
r i par i an r i ght s t hat  ABKA' s decl ar at i on pur por t s t o accompl i sh 

i s i n v i ol at i on of  § 30. 133, whi ch pr ovi des t hat  " no owner  of  

r i par i an l and t hat  abut s a navi gabl e wat er  may convey,  by 

easement  or  by a s i mi l ar  conveyance,  any r i par i an r i ght  i n t he 

l and t o anot her  per son,  except  f or  t he r i ght  t o cr oss t he l and 

i n or der  t o have access t o t he navi gabl e wat er . "   I n anal yzi ng 

why t he t r ansf er  t hat  ABKA has at t empt ed vi ol at es § 30. 133,  some 

addi t i onal  backgr ound on r i par i an r i ght s l aw i s necessar y.  

¶57  Ri par i an  owner s ar e  t hose who  have  t i t l e t o t he 

owner shi p of  l and on t he bank of  a body of  wat er .   El l i ngswor t h 

v.  Swi ggum,  195 Wi s.  2d 142,  148,  536 N. W. 2d 112 ( Ct .  App.  

1995) .   A r i par i an owner  i s accor ded cer t ai n r i ght s based upon 
 
t i t l e t o t he owner shi p of  shor ef r ont  pr oper t y.   Sea Vi ew Est at es 

Beach Cl ub,  I nc.  v.  DNR,  223 Wi s.  2d 138,  157,  588 N. W. 2d 667 

( 1998) .   These r i ght s ar e wel l  def i ned and,  t hough subj ect  t o 
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r egul at i on,  i ncl ude t he r i ght  t o use t he shor el i ne and have 

access t o t he wat er s,  t he r i ght  t o r easonabl e use of  t he wat er s 

f or  domest i c,  agr i cul t ur al  and r ecr eat i onal  pur poses,  and t he 

r i ght  t o const r uct  a pi er  or  s i mi l ar  st r uct ur e i n ai d of  

navi gat i on.  See i d.   A r i par i an owner  i s  ent i t l ed t o excl usi ve 

possessi on  t o t he ext ent  necessar y t o r each navi gabl e wat er  and 

t o have r easonabl e access f or  bat hi ng and swi mmi ng.  I d.  

¶58 One wat er  r i ght s t r eat i se expl ai ns,  " ever y st at e has 

accept ed at  l east  some f or m of  t r ansf er r i ng r i par i an r i ght s 

apar t  f r om t he l and t hat  gave r i se t o t he r i ght s.   Wat er  and 

Wat er  Ri ght s § 7. 04,   p.  7- 91 ( Rober t  E.   Beck,  ed.  2001) .  

However ,  " most   cour t s have not  accept ed t he f ul l  t r ansf er abi l i t y  

of  r i par i an r i ght s. "    I d.  at  7- 92.    I nst ead,  " cour t s have 

evol ved compl ex r ul es t hat  var y f r om st at e t o st at e t o def i ne 

t he ext ent  t o whi ch r i par i an r i ght s mi ght  be t r ansf er r ed and t o 

pr ot ect  t he i nt er est s of  t hose who wi l l  be af f ect ed by t he 

t r ansf er  even t hough not  di r ect  par t i es t o t he t r ansf er . "  I d.  

¶59  Wi t h t hat  backgr ound on r i par i an r i ght s l aw i n mi nd,  

we t ur n t o § 30. 133 and t he pr oper  appl i cat i on of  i t s  l anguage 

pr ohi bi t i ng t he t r ansf er  of  r i par i an r i ght s " by easement  or  by a 

s i mi l ar  conveyance. "   We begi n by not i ng t hat  r i par i an r i ght s  

have been char act er i zed t o be,  i n some senses,  l i ke an easement :  

Under  common l aw i n most  st at es,  t he r i par i an 
r i ght s ar e an i nt er est  i n r eal  est at e,  somewhat  l i ke 
an easement ,  t hat  i s ,  t he r i ght  t o use l and.   Unl i ke 
an easement ,  however ,  r i par i an r i ght s i n many st at es 
can be sever ed f r om t he upl ands t o whi ch t hey wer e 
or i gi nal l y appur t enant ,  and can be sol d t o ot her s.  
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Gur don H.  Buck,  Dockomi ni um Document s,  C833 ALI - ABA 261,  264 

( 1993) .   The way t hat  t he quot ed sour ce di st i ngui shes r i par i an 

r i ght s f r om an easement  goes t o t he hear t  of  § 30. 133.  

¶60 Sect i on  30. 133 was  t he  l egi s l at ur e' s r esponse t o 
 

St oesser  v.   Shor e Dr i ve  P' shi p,   172 Wi s.  2d 660,   668,  494 
 
N. W. 2d 204 ( 1993) ,  i n whi ch t hi s cour t  concl uded t hat  " Wi sconsi n 

f ol l ows t he gener al  r ul e t hat  r i par i an r i ght s can be conveyed t o 

non- r i par i an owner s by easement . "   The l egi s l at ur e di d not  agr ee 

wi t h  t he cour t ' s   concl usi on.    The  f i scal  anal ysi s  i n t he 

dr af t i ng f i l e f or  t he act  t hat  cr eat ed § 30. 133 not es t hat  whi l e 

t he st at ut e woul d have l i t t l e or  no f i scal  ef f ect s,  i t  had 

" s i gni f i cant  pol i cy i mpl i cat i ons. "  

¶61  Wi sconsi n' s  appr oach  under   § 30. 133 has  been 
 

i dent i f i ed as uni que:  
 

Many  peopl e  assume  t hat   one  can  convey  t he 
r i par i an r i ght s apar t  f r om t he l and j ust  as r eadi l y as 
one coul d convey r i par i an l and wi t hout  t he appur t enant  
r i par i an r i ght s.         Mor e and mor e st at es have now 
come t o accept  t hat  such gr ant s ar e ef f ect i ve t o some 
ext ent ,  wi t h t he ef f ect  var yi ng,  dependi ng on whet her  
t he r i ght s sought  t o be conveyed r el at e t o consumpt i ve 
or  nonconsumpt i ve uses.   Wi sconsi n,  on t he ot her  hand,  
has  now  expr essl y  pr ohi bi t ed  t he  conveyance  of  
r i par i an r i ght s,  ef f ect i ve Apr i l  9,  1994.   Pr esumabl y 
t hi s means apar t  f r om t he conveyance of  r i par i an l and.  

 
Wat er   and  Wat er   Ri ght s  at   § 7. 04( a)( 3) ,   pp.   7- 97    7- 98 

( f oot not es omi t t ed)  

¶62 Nonet hel ess,  ABKA asser t s  t hat  § 30. 133 does not  appl y 

because i t s dockomi ni um owner s own r i par i an pr oper t y i n common.  

Si mi l ar l y,  t he Real t or s Associ at i on asser t s t hat  § 30. 133 has 

 



No. 99-2306 

26 

 

 

 

not hi ng t o do wi t h t he condomi ni um f or m of  owner shi p.   We 

di sagr ee wi t h bot h asser t i ons.  

¶63 ABKA' s ar gument  i mpl i c i t l y  r ecogni zes t hat  § 30. 133 

pr ohi bi t s t he conveyance of  r i par i an r i ght s apar t  f r om r i par i an 

pr oper t y.   I t  r el i es on t he pr emi se t hat  t he pur chaser s of  i t s 

phant om uni t s own r i par i an  pr oper t y i n common i n asser t i ng i t  

has not  v i ol at ed § 30. 133.   However  t he pur chaser s of  ABKA' s 

phant om uni t s  do  not   own  r i par i an  pr oper t y i n common because 

t her e has been an i ncompl et e condomi ni um conveyance under  t he 

condomi ni um st at ut es under  § 703. 04, 9 i t  i s  t he " uni t ,  t oget her  

wi t h i t s undi v i ded i nt er est  i n t he common el ement s"  t hat  

const i t ut es " r eal  pr oper t y. "   Wi t hout  a val i d uni t ,  t he uni t  

" owner s"  do not  hol d r eal  pr oper t y,  and t he decl ar at i on i s l ef t  

t o convey not hi ng mor e t han r i par i an r i ght s unat t ached t o any 

r eal  pr oper t y i nt er est .    

¶64  Wi t hout  a val i d uni t ,  t hat  i s ,  a uni t  wi t h an 

i ndependent  use,  what  i s l ef t  i s  an at t empt  t o convey r i par i an 

r i ght s not  by easement ,  but  " by a s i mi l ar  conveyance"  i n 

v i ol at i on of  § 30. 133.   Under  § 30. 133,  r i par i an r i ght s must  be 

conveyed as at t ached t o somet hi ng;  her e,  t hey ar e at t ached t o 

not hi ng.   ABKA i s at t empt i ng t o convey r i par i an r i ght s qua 

r i par i an r i ght s.   Conveyances of  pr oper t y and  pr oper t y r i ght s  

ar e c i r cumscr i bed by st at e st at ut es and r egul at i ons.  

______________________ 

9 Wi sconsi n st at .  § 703. 04 pr ovi des i n f ul l :  
  
 A uni t ,  t oget her  wi t h i t s undi v i ded i nt er est  i n 
t he common el ement s,  f or  al l  pur poses const i t ut es r eal  
pr oper t y.   
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¶65  Her e,  cont r ar y t o what  ABKA and t he Real t or s 

Associ at i on asser t s,  ABKA' s conveyance of  r i par i an r i ght s t o 

dockomi ni um owner s i s i n v i ol at i on of  §  30. 133. 10   The ALJ made 

an er r oneous det er mi nat i on of  l aw when i t  concl uded t o t he 

cont r ar y.  See § 227. 57( 5) .  

¶66 Under  t he Uni f or m Act s and some ot her  st at es'  

st at ut es,  such f or ms of  dockomi ni ums may be per mi ssi bl e.   For  

exampl e,  t he Ohi o condomi ni um st at ut es i ncl ude t he f ol l owi ng 

pr ovi s i on:  

" Uni t , "  i n t he case of  a wat er  s l i p,  means a par t  
of  t he condomi ni um pr oper t y consi st i ng of  t he l and 
under  a por t i on of  t he wat er  i n a wat er  s l i p .  .  .  and 
desi gnat ed as a uni t  i n t he decl ar at i on .  .  .  .  "  

 

Ohi o Rev.  Code Ann.  § 5311. 01( I )( 2)  ( 2002) .  

 
¶67 Such i s  not  t he st at e of  t he l aw i n Wi sconsi n.   Our  

condomi ni um st at ut es,  unl i ke t he Uni f or m Act s or  t he Ohi o 

st at ut e,  r equi r e an i ndependent  use.    Unl i ke ot her  st at es,  

Wi sconsi n al so has § 30. 133,  whi ch gr eat l y l i mi t s t he t r ansf er  

of  r i par i an r i ght s separ at e f r om t he shor el and t o whi ch t he 

r i ght s at t ach.   I f  t he l aw i s t o change,  t he l egi s l at ur e must  

act .   I t  i s  f r ee t o amend t he condomi ni um st at ut es or  § 30. 133,  

t hough as al ways,  wi t hi n const i t ut i onal  l i mi t s.  

 
10 I n st at i ng t hat  our  deci s i on st ands f or  t he pr oposi t i on 

t hat  " a condomi ni um i s essent i al l y  t he equi val ent  of  an 
easement , "  t he di ssent  pai nt s wi t h f ar  t oo br oad a br ush.  
Di ssent  at  ¶111.   We do not  det er mi ne t hat  a condomi ni um i s 
" essent i al l y  t he equi val ent  of  an easement . "   Our  hol di ng i s 
much  nar r ower :   an at t empt  t o t r ansf er  r i par i an r i ght s at t ached 
t o i nval i d condomi ni um uni t s i s an at t empt  t o t r ansf er  r i par i an 
r i ght s by a conveyance si mi l ar  t o an easement ,  and t hus a 
v i ol at i on of  § 30. 133.  
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¶68  We  not e t hat  r esi dent i al  condomi ni um uni t s t hat  

pr ovi de f or   t he use  of  boat   sl i ps  ar e r eadi l y di st i ngui shabl e 

f r om ABKA' s l ock boxes.   Resi dent i al  condomi ni um uni t s ar e 

i nt ended f or  a t ype of  i ndependent  use.   Thei r  t r ue pur pose,  

l i v i ng space f or  human bei ngs,  may r eadi l y and accur at el y be 

st at ed i n a condomi ni um decl ar at i on.   Such  uni t s woul d compl y 

wi t h t he st at ut or y def i ni t i on of  " uni t , "  woul d al l ow  f or   a val i d 

condomi ni um conveyance,  and woul d cr eat e common  i nt er est  

owner shi p  i n  r i par i an  pr oper t y.   Ther ef or e,  r esi dent i al    uni t s 

t hat   pr ovi de  f or   t he  use of  a boat  s l i p woul d not  cont r avene 

§  30. 133.  

I V 

¶69  I n sum,  we det er mi ne t hat  t he DNR had j ur i sdi ct i on over  

ABKA' s conver si on of  i t s  mar i na t o a dondomi ni um f or m of  owner shi p.   

We al so det er mi ne t hat  t he ALJ er r ed i n appr ov i ng t hi s  at t empt ed 

conver si on because i t  was a conveyance of  r i par i an r i ght s i n 

v i ol at i on of  §  30. 133.   Accor di ngl y,  al bei t  on di f f er ent  gour nds,  

we af f i r m t he cour t  of  appeal s.  

By the Court. - The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.    

¶70  JON P.  WI LCOX,  J.  di d not  par t i c i pat e.  
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¶71 WI LLI AM A.  BABLI TCH,  J.      (concurring).   Fi r st ,  i t  i s  

i mpor t ant  t o not e what  t hi s case i s not  about .  I t  i s  not  as one 

comment at or  st at ed- - see Ray Ri var d,  Who Wi l l  Guar d t he Guar ds?,  

Lakel and Ti mes ( Mi nocqua,  Wi sconsi n) ,  June 21,  2002,  at  11- 12- -  

about  whet her  pr i vat e docks and pi er s bel ong t o t he st at e or  t he 

pr i vat e owner .  Thi s case i nvol ves t he concept  of  mul t i - owner s 

of  one dock or  pi er ,  known as dockomi ni ums,  and i t  does not  

t ouch upon i ndi v i dual  docks and pi er s as t hey ar e gener al l y 

known t oday.  

¶72 Al so,   i t  i s   not  about   al l owi ng a non- pr oper t y  owner  t o 
 

cr oss pr i vat e pr oper t y t o access t he wat er ,  as al l eged by t he 

same concer ned comment at or .  Thi s case does not  t ouch upon t he 

r i ght  of  pr i vat e pr oper t y owner s t o keep whomever  t hey want  of f  

t hei r  pr oper t y.  

¶73 What  t hi s case i s  about  i s t he  r i ght  of  j oi nt  r i par i an 
 
owner s who ar e par t  of  a condomi ni um t o pl ace a dockomi ni um,  

owned j oi nt l y by t he owner s on t he publ i c wat er s abut t i ng t hei r  

pr oper t y.   Most  s i gni f i cant l y,  and why I  concur ,  i t  i s  about  

whet her  condomi ni um owner s have a r i par i an zone si gni f i cant l y 

smal l er  t han coul d exi st  under  any ot her  f or m of  r eal  pr oper t y 

owner shi p,  and t her eby have a r i ght  t o const r uct  and oper at e a 

dock or  docks t hat  no ot her  pr i vat e l andowner  woul d be al l owed.  

¶74  I  j oi n t he maj or i t y opi ni on,  not wi t hst andi ng my bel i ef  

t hat  t he maj or i t y opi ni on does not  go f ar  enough.   I  woul d 

pr ef er  t he hol di ng of  t he cour t  of  appeal s:  dockomi ni ums ar e a 

per  se v i ol at i on of  t he publ i c t r ust  doct r i ne.   Put t i ng i t  

anot her   way,   I  woul d  hol d t hat  t he conveyance of  dockage r i ght s 
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pur suant  t o a condomi ni um agr eement  i s a conveyance t hat  i s 

f or bi dden under  Wi s.  St at .  §  30. 133( 1) .  I  r each t hi s concl usi on 

f or  a s i mpl e r eason:   al l owi ng one r i par i an owner  t o di v i de t he 

owner ' s r i par i an zone and separ at el y convey l egal  i nt er est  i n 

t he r esul t i ng " l ot s"  wi l l  have s i gni f i cant  det r i ment al  ef f ect  on 

t he publ i c wat er s of  t hi s st at e.    Thi s concept  was wel l  

expr essed i n t he br i ef  of  t he Wi sconsi n Associ at i on of  Lakes,  

I nc. ,  whi ch st at ed:   " No st at ut e has ever  expr essl y aut hor i zed a 

r i par i an owner  t o f r act i onal i ze t he r i par i an z one.  .  .  .  Unt i l  

t hi s case ar ose,  no cour t  had ever  consi der ed whet her  a r i par i an 

has an i mpl i ed r i ght  t o do so.  .  .  .  Subdi v i s i on of  t he r i par i an 

zone i s beyond t he r easonabl e use r i ght s of  r i par i an owner s. "  

¶75  The di ssent  mi sses t he mar k when i t  asser t s,  i n 
 
passi ng,  t hat  t he onl y change her e was a change i n owner shi p.  

That  i s aki n t o t he ol d saw:  " Besi des t hat  Mr s.  Li ncol n,  how di d 

you enj oy t he pl ay?"    The change i n owner shi p i s cr i t i cal  

because t he change i nvol ves goi ng f r om one owner  wi t h r i par i an 

r i ght s t o pot ent i al l y  407 owner s wi t h r i par i an r i ght s of  

owner shi p i n t he dock.   That  i s a f act  t hat  t he di ssent  

mi ni mi zes,  but  t o me i t  i s  t he most  s i gni f i cant  of  al l .  

¶76  St at e l aw as wel l  as l ocal  or di nances mandat e mi ni mum 
 
l ot  wi dt hs on l akes,  var yi ng f r om 65 f eet  t o 200 f eet  or  mor e.  

Thi s of  cour se gr eat l y l i mi t s  t he number  of  pi er s  and docks 

al l owabl e on t he shor el i ne.  The concept  of  al l owi ng a r i par i an 

owner  t o f r act i onal i ze t he owner ' s r i par i an r i ght s subver t s t hi s 

pol i cy.  Agai n,  as st at ed by t he Wi sconsi n  Associ at i on  of   Lakes,   
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I nc. ,  " excessi ve f r agment at i on of  t he r i par i an zone i s 

det r i ment al  t o t he publ i c i nt er est . "    

 ¶77   I t  i s   axi omat i c t hat  t he publ i c  wat er   of  t hi s  st at e 

bel ong t o t he publ i c.   The publ i c i s ent i t l ed t o t he f ul l  

r easonabl e use and enj oyment  of  t hese wat er s,  i ncl udi ng t he 

enj oyment  t hat  comes wi t h t he nat ur al  beaut y of  t he wat er s.   One 

can easi l y i magi ne t he damage t o t he aest het i c appeal  of  our  

publ i c wat er s i f  t hi s concept  i s al l owed.   Most  l akes i n t hi s  

st at e ar e f ar  smal l er  t han t he 5, 262 acr es of  Geneva Lake.   

I magi ne t he damage t o t he aest het i c appeal  of  al l owi ng a s i ngl e 

pr oper t y owner  on a 250- acr e l ake t he r i ght  t o  condomi ni umi ze 

hi s or  her  200 f eet  of  f r ont age and t hen pr ovi de hi s or  her  

r i par i an r i ght s of  dockage t o t he  r esul t ant  numer ous owner s.   

The cour t  avoi ded t he f undament al  i ssue t hi s t i me,   but  i t  wi l l  

be back.  

¶77  I t  i s  a ver y  s l i pper y s l ope ABKA i nvi t es us t o 

navi gat e.   I  woul d r espect f ul l y r ef use t he i nvi t at i on.   
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¶79  DI ANE S.  SYKES,  J.  (dissenting).   A maj or i t y of  t hi s 

cour t ,  l i ke t he maj or i t y i n t he cour t  of  appeal s,  has compl et el y 

i nval i dat ed t he Abbey Har bor  Condomi ni um Decl ar at i on.    The 

maj or i t y i n t he cour t  of  appeal s  di d so by decl ar i ng t he ent i r e 

" dockomi ni um"  concept  t o be a per  se v i ol at i on of  t he publ i c 

t r ust  doct r i ne.  The maj or i t y her e does so because i t  consi der s 

t he condomi ni um uni t s t o be i nval i d under  t he condomi ni um 

st at ut e' s def i ni t i on of  " uni t "  Wi s.  St at .  § 703. 02( 15) ,  so t hat  

t hey ar e not hi ng mor e t han " sham"  condui t s f or  t he i l l egal  

conveyance of  r i par i an r i ght s " by easement  or  by a s i mi l ar  

conveyance"   i n v i ol at i on of  t he publ i c t r ust  pr i nci pl es embodi ed 

i n Wi s.  St at .  § 30. 133.  

¶80  Al t hough i t  does not  expl i c i t l y  say so,  by 

i nval i dat i ng t he condomi ni um decl ar at i on,  t he maj or i t y  

ext i ngui shes t he r eal  pr oper t y  r i ght s  of  t he 185 condomi ni um 

owner s who pur chased " dockomi ni ums"  at  t he Abbey Har bor  Mar i na.  

Accor di ng t o t he maj or i t y opi ni on,  t hose per sons- - her et of or e 

condomi ni um owner s- - have pai d f or ,  mor t gaged,  r ecor ded t i t l e t o,  

pai d t axes on,  i nsur ed,  and ( f or  t he l ast  s i x year s)  possessed 

and used,  precisely nothing,  because what  t hey mi ght  ot her wi se 

have r easonabl y assumed was r eal  pr oper t y ( because t he st at ut es 

say so)  was act ual l y not hi ng mor e t han a col l ect i on of  " phant om 

uni t s"  unr ecogni zed by t he l aw ( because a maj or i t y  of  t hi s cour t  

now says so) .  

¶81  I ncr edi bl y,  t he maj or i t y obl i t er at es t he pr oper t y 

r i ght s of  t hese condomi ni um owner s i n t he cont ext  of  a Chapt er  

227  j udi c i al  r evi ew of  a  DNR per mi t  pr oceedi ng under  
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Wi s.  St at .  § 30. 12—a pr oceedi ng whi ch t he DNR had no st at ut or y  

j ur i sdi ct i on or  aut hor i t y t o convene i n t he f i r st  pl ace ( mor e 

about  t hat  l at er ) .   The maj or i t y has  t her ef or e  not   conf i ned  

i t sel f  t o mer el y af f i r mi ng or  r ever si ng a r egul at i on,  

r est r i ct i on,  or  condi t i on on   a r eal   pr oper t y   owner ' s use  or  

i mpr ovement  of  hi s pr oper t y,  whi ch i s t he usual  busi ness of  l and 

use r egul at or y agenci es l i ke t he DNR,  and whi ch or di nar i l y 

def i nes t he l egi t i mat e   boundar i es of  j udi c i al  r evi ew of  an 

agency' s act i ons.  The maj or i t y  has i nst ead used t hi s per mi t  

pr oceedi ng as a vehi c l e t o i nval i dat e t he ent i r e condomi ni um 

decl ar at i on i t sel f ,  and t her ef or e has el i mi nat ed each condomi ni um 

owner ' s  ent i r e r eal  pr oper t y i nt er est .  

¶82  The maj or i t y has adopt ed an anal ysi s t hat   wi l l   i n 

l ar ge  par t   be unr ecogni zabl e t o t he par t i c i pant s i n t hi s  

pr oceedi ng.  Cer t ai nl y t he cour t  has t he di scr et i on t o  deci de a 

case on gr ounds not  advanced by t he par t i es,  but  i t  shoul d 

gener al l y do so onl y when t he l aw cl ear l y r equi r es i t ,  whi ch i s 

har dl y t he case her e.   I n any event ,  doi ng so i n t hi s  case  i s 

s i mpl y not  cr edi bl e.  

¶83  The DNR never  ar gued t hat  Wi s.  St at .  § 30. 133 out r i ght  

pr ohi bi t s t hese condomi ni ums,  much l ess pr ovi des a basi s f or  i t s  

exer ci se of  per mi t  j ur i sdi ct i on.   The Wi sconsi n Associ at i on of  

Lakes r ef er enced  Wi s.  St at .  § 30. 133 onl y i n passi ng i n i t s  

br i ef  i n t hi s  cour t ,  and di d not  ar gue i t  her e as gr ounds f or  

deni al  of  t he per mi t .   The Lake Monona Sai l i ng Cl ub,  i n i t s 

ami cus cur i ae br i ef ,  i nvoked t he st at ut e wi t h a l i t t l e  mor e 

f anf ar e,  but  not  much.   The  admi ni st r at i ve   l aw j udge  ( " ALJ" )  
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f i r ml y r ej ect ed any suggest i on t hat  Wi s.  St at .  § 30. 133 was 

i mpl i cat ed at  al l - - ei t her  as a basi s f or  t he DNR' s per mi t  

j ur i sdi ct i on or  subst ant i vel y.   And not  a s i ngl e par t y i n t hi s 

mul t i pl e- par t y,   hot l y  cont est ed  per mi t  pr oceedi ng ever  ar gued 

t hat  t he condomi ni um uni t s at  t he Abbey Har bor  Mar i na di d not  

meet  t he def i ni t i on of  " uni t "  under  Wi s.  St at .  § 703. 02( 15) ,  or  

t hat  t he condomi ni um decl ar at i on was ot her wi se i nval i d under  

Chapt er  703.  

¶84  Cl ear l y,  t he maj or i t y di sappr oves of   " dockomi ni ums, "  

but  appar ent l y coul d not  f i nd anyt hi ng per suasi ve i n t he 

ar gument s of  t hose who oppose t hi s par t i cul ar  f or m of  mar i na 

owner shi p upon whi ch t o base i t s deci s i on.   What  el se coul d 

expl ai n t he maj or i t y ' s excur si on i nt o a novel  t heor y asser t ed by 

no one?  I f  anyone t hought  f or  a mi nut e t hat  t hese condomi ni um 

uni t s wer e i nval i d under   Wi s.  St at .  § 703. 02 ( 15) ,  we sur el y 

woul d have hear d about  i t .    The DNR and t he ALJ bot h r ej ect ed 

t he i dea t hat  Wi s.  St at .  § 30. 133 was at  al l  s i gni f i cant :  i t  

occupi es t wo number ed par agr aphs of  t he ALJ' s  opi ni on,  whi ch 

ot her wi se cont ai ns 92  number ed par agr aphs of  f act ual  f i ndi ngs 

and 26 number ed par agr aphs of  l egal  concl usi ons,  as wel l  as a 

l engt hy anal ysi s.  

¶85  We accept ed r evi ew i n  t hi s case on t hr ee hi ghl y  

i mpor t ant  i ssues of  st at e- wi de i mpact ,  r oughl y par aphr ased as 

f ol l ows:    1 )    does t he f i l i ng of  a per mi t  appl i cat i on wi t h  an 

admi ni st r at i ve  agency  w hi l e  speci f i cal l y  obj ect i ng  t o  t he 

agency' s j ur i sdi ct i on and havi ng obt ai ned t he agency' s  expr ess 

agr eement    t hat   t he   j ur i sdi ct i onal   i ssue   i s   not    wai ved,   
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never t hel ess wai ve any obj ect i on t o  t he agency' s j ur i sdi ct i on;  

2)  does t he DNR have j ur i sdi ct i on or  aut hor i t y under  Wi s.  St at .  

§ 30. 12 t o r equi r e t he owner  of  a val i dl y per mi t t ed mar i na t o 

appl y f or  a new per mi t  when t he owner shi p of  t he mar i na changes 

t o condomi ni um f or m;  and 3)  i s t he condomi ni um f or m of  owner shi p 

or  t he condomi ni um  decl ar at i on i n t hi s case i nconsi st ent  wi t h t he 

publ i c t r ust  doct r i ne? The maj or i t y pr oper l y answer s t he f i r st  

quest i on " no. "    The maj or i t y ' s r esol ut i on of  t he l at t er  t wo 

i ssues i s ser i ousl y f l awed.  

¶86  The maj or i t y omi t s some i mpor t ant  f act ual  and 

pr ocedur al  backgr ound,  and si dest eps much of  t he l egal  anal ysi s 

necessar y t o a pr oper  r esol ut i on of  t he  j ur i sdi ct i onal  and 

publ i c  t r ust  doct r i ne i ssues i n t hi s case.   Abbey Har bor  i s a 

pr i vat e,  not  publ i c,  mar i na,  al t hough i t  has al ways mai nt ai ned a 

publ i c  boat  l aunch.   The mar i na' s 407 boat  s l i ps wer e bui l t  

pur suant  t o pr oper l y- i ssued per mi t s t hat  wer e not  condi t i oned on 

mai nt ai ni ng seasonal  r ent al s,  not  dependent  i n any way on t he 

mar i na' s owner shi p f or m,  and not  subj ect  t o any par t i cul ar  

r est r i ct i ons as t o use or  oper at i on of  t he mar i na.  

¶87  A maj or i t y  of  boat er s who r ent ed sl i ps di d so year  

af t er  year ;   85 per cent  of  t he s l i ps had been r ent ed f or  mor e 

t han one year ,   42 per cent  f or  mor e t han t en year s,  20 per cent  

f or  mor e t han 15 year s.   I n addi t i on t o t he docks,  pi er s,  and 

boat  l aunch,  t he mar i na a l so i ncl udes 20 acr es of  upl and r eal  

est at e,  a Har bor  House,  a seawal l ,  a s i dewal k,  par ki ng l ot s,  a 

swi mmi ng pool ,  and 4, 193 f eet   of  shor el i ne on a man- made l agoon 
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adj oi ni ng Lake Geneva t hat  was cr eat ed when t he mar i na was f i r st  

devel oped.  

¶88  The condomi ni um conver si on i nvol ved a change of  

owner shi p onl y.   I t  di d not  i nvol ve a change i n use or  any 

physi cal  changes what soever  at  t he mar i na.    Ther e i s no change 

i n t he number ,  s i ze,  conf i gur at i on,  or  l ayout  of  t he mar i na or  

i t s docks,  pi er s,  or  s l i ps.  No new docks,  sl i ps,  pi er s,  or  

st r uct ur es of  any k i nd wer e pl aced on t he bed of  t he har bor  as a 

r esul t  of  t he condomi ni um conver s i on.   Ther e i s no ef f ect  on t he 

si ze or  t ype of  boat  t hat  can be moor ed at  t he mar i na.   The 

conver si on does not  al t er  or  i mpede navi gat i onal  channel s or  

saf et y i n t he har bor .  I t  has no adver se envi r onment al  i mpact  on 

wi l dl i f e,  wat er  qual i t y or  pol l ut i on,  f l ood f l ow capaci t y,  

f i sher i es,  or  t he nat ur al  sceni c beaut y of  t he l ake.  

¶89  The Abbey Har bor  Condomi ni um Decl ar at i on def i nes t he 

condomi ni um " uni t s"  as t he i ndi v i dual  l ock- boxes i n t he Har bor  

House,  t oget her   wi t h t he st andar d r i par i an r i ght s associ at ed 

wi t h owner shi p of   wat er f r ont  pr oper t y.    I t  al so  pr ovi des t hat  

condomi ni um owner s own,  as t enant s i n common,  al l  of  t he r eal  

pr oper t y and i mpr ovement s at  t he mar i na,   i ncl udi ng t he upl and 

r eal  est at e,  t he shor el i ne,  t he seawal l ,  t he Har bor  House,  t he 

s i dewal k,  t he par ki ng l ot s,  t he swi mmi ng pool ,  and t he docks and 

pi er s,  as condomi ni um " common el ement s. "   The sl i ps ar e 

denomi nat ed as " l i mi t ed common el ement s"  f or  pur poses of  

al l ocat i ng t he r i ght  of  excl usi ve use of  i ndi v i dual  s l i ps among 

t he condomi ni um uni t  owner s.  
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¶90   The ALJ i ncl uded al l  of   t he f or e goi ng i n hi s f i ndi ngs 

of   f act ,   and we   ar e   r equi r ed   t o   r evi ew  f act ual   f i ndi ngs 

def er ent i al l y .   See    Wi s.  St at .   § 227. 57( 6)  ( r evi ewi ng   cour t  

" shal l  not  subst i t ut e i t s j udgment    f or  t hat  of  t he agency as t o 

t he wei ght  of  t he evi dence"   and does  not  di st ur b f act ual  

f i ndi ngs t hat  ar e suppor t ed by  " subst ant i al    evi dence    i n t he 

r ecor d" ) .   " [ T] he t est  i s  whet her ,  t aki ng i nt o account  al l   t he 

evi dence i n t he r ecor d,   ' r easonabl e  mi nds coul d  ar r i ve at  t he  

same concl usi on as t he agency. '  " Responsi bl e Use of  Rur al  and 

Agr i cul t ur al  Land v.  Publ i c  Ser vi ce  Comm' n and DNR,   2000 WI  129,  

¶20,  239 Wi s.  2d  660,  676,  619 N. W. 2d 888;  see  al so  Sea   Vi ew 

Est at es Beach Cl ub v.  DNR,  223 Wi s.  2d 138,  148,  588  N. W. 2d  667 

( Ct .  App.  1998) .  

¶91  ABKA vi gor ousl y obj ect ed t o t he DNR' s i nsi st ence t hat  

t he condomi ni um conver si on r equi r ed a new  per mi t ,  i nasmuch as 

not hi ng was changi ng at  t he mar i na besi des i t s owner shi p.   The 

par t i es negot i at ed t he f ol l owi ng compr omi se:   ABKA  woul d accede 

t o  t he  DNR' s  demand t hat  i t  appl y f or  a new per mi t  under  Wi s.  

St at .  § 30. 12 ( t he condomi ni um associ at i on woul d l at er   j oi n  as 

co- appl i cant ) ;  ABKA' s obj ect i on  t o t he DNR' s  j ur i sdi ct i on   t o 

r equi r e a new  per mi t  was expr essl y  pr eser ved  and woul d be  an 

i ssue bef or e t he ALJ;  ABKA was aut hor i zed  t o  i mmedi at el y begi n 

sel l i ng 292 condomi ni um uni t s;  125 sl i ps woul d be hel d back f r om 

sal e and mai nt ai ned as seasonal  r ent al s pendi ng t he out come  of  

t he per mi t  pr oceedi ng,  and i f  t he ALJ r equi r ed a gr eat er   number  

of  set - asi des f or  seasonal  r ent al ,  ABKA woul d i f  necessar y buy 

back t he r equi r ed number  of  condomi ni um uni t s.  
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¶92  At  t he t i me of  t he hear i ng,  185 condomi ni um uni t s at  

Abbey Har bor  had been sol d.   The per mi t  i ssued by t he ALJ and 

af f i r med by t he c i r cui t  cour t  aut hor i zed onl y  120 condomi ni um 

uni t s,  and r equi r ed ABKA t o set  asi de 287 sl i ps f or  seasonal  

r ent al ,  f or  t er ms not  exceedi ng f i ve year s,  f or  a " r easonabl e 

f ee. "    The per mi t  al so i mposed a r equi r ement  t hat  t he 

avai l abi l i t y  of  r ent al  s l i ps be adver t i sed " i n t he l ocal  

newspaper  of  gr eat est  c i r cul at i on at  l east  t wi ce each spr i ng, "  

and t hat  ABKA mai nt ai n a wai t i ng l i s t ,  and make t hat  wai t i ng l i s t  

avai l abl e f or  i nspect i on by t he DNR.  

¶93 The t hr eshol d j ur i sdi ct i onal  i ssue her e i s s i gni f i cant .  

Rat her  t han deal  wi t h i t  di r ect l y,  t he maj or i t y mani pul at es i t  

i n or der  t o f aci l i t at e t he maj or i t y ' s pr ef er r ed r esol ut i on,  and 

t hen   has   t he   audaci t y   t o  suggest    t hat    t hi s   di ssent   

" mi sunder st ands t he j ur i sdi ct i onal  quest i on. "     Maj or i t y op.  at  

¶24 n. 5.  

¶94  I  am  compel l ed,  t her ef or e,   t o quot e f r om t hi s cour t ' s  

or der  accept i ng r evi ew i nsof ar  as i t  st at es  t he j ur i sdi ct i onal  

i ssue:  " Has  t he  l egi s l at ur e  gi ven  t he  DNR  aut hor i t y  i n 

Wi s.  St at .  § 3 0. 12 t o r equi r e t he owner  of  a per mi t t ed mar i na t o 

appl y f or  a new per mi t  sol el y because of  a change i n t he f or m of  

owner shi p  of   t he  pr oper t y  t o  condomi ni um?"   The  maj or i t y  has 

cont or t ed   t hi s  ver y speci f i c   j ur i sdi ct i onal   quest i on  i nt o  a 

r ovi ng i nqui r y i nt o whet her  t her e i s gener i c DNR " j ur i sdi ct i on t o 

r egul at e"  or  " aut hor i t y t o r egul at e under  t he publ i c t r ust  

doct r i ne"  i n or der  t o gi ve bot h t he DNR  and t he  maj or i t y  some 
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vaguel y pl ausi bl e j ur i sdi ct i onal  cover .   Maj or i t y op.  at  ¶¶12,  

 
15.  

 
¶95  No mat t er  how i t  maneuver s,  however ,  t he maj or i t y  

cannot  escape t he obvi ous:  i f  t her e i s no st at ut or y per mi t  

r equi r ement  f or  a mar i na condomi ni um conver si on t hat  i nvol ves no 

new pl acement  of  st r uct ur es or  deposi t s i n publ i c t r ust  wat er s,  

t hen t he ent i r e admi ni st r at i ve pr oceedi ng bel ow was wi t hout  

j ur i sdi ct i on,  super f l uous,  and voi d.  

¶96 I t  i s  an accept ed pr i nci pl e of  admi ni st r at i ve l aw t hat  
 

" ' an admi ni st r at i ve  agency  has  onl y  t hose  power s  as  ar e 

expr essl y conf er r ed or  necessar i l y  i mpl i ed f r om t he st at ut or y 

pr ovi s i ons under  whi ch i t  oper at es .  .  .  .  ' "    Gr af f t  v.  DNR,  

2000  WI  App 187,  ¶6,  238 Wi s.  2d 750,  756,  618 N. W. 2d 897 

( quot i ng Br own Count y v.  DH&SS,  103 Wi s.  2d 37,  43,  307 N. W. 2d 

247 ( 1981) ) ;  see al so Wi s.  Power  & Li ght  v.  Publ i c Ser v.  Comm' n,  
 

181 Wi s.  2d 385,  392,  511 N. W. 2d 291 ( 1994) .  Any doubt s as t o 

t he exi st ence of  an i mpl i ed power  of  an admi ni st r at i ve agency 

must  be r esol ved agai nst  t he exi st ence of  aut hor i t y.   Gr af f t ,  

2000 WI  App 187,  ¶6.  
 

¶97  Wi sconsi n St at ut e §  30. 12 cont ai ns t he l egi s l at ur e' s  

gr ant   of   per mi t t i ng  aut hor i t y  t o  t he  DNR  per t ai ni ng  t o 

st r uct ur es and deposi t s on t he beds of  publ i c t r ust  wat er s:  

30. 12 St r uct ur es and deposi t s  i n navi gabl e wat er s 
pr ohi bi t ed;  except i ons;  penal t y.  ( 1)  GENERAL 
PROHI BI TI ON.   Except  as pr ovi ded under  subs.  (4)  and 
( 4m) ,  unl ess  a  per mi t   has  been  gr ant ed  by  t he 
depar t ment  pur suant  t o st at ut e or  t he l egi s l at ur e has  
ot her wi se  aut hor i zed  st r uct ur es  or   deposi t s  i n 
navi gabl e wat er s,  i t  i s  unl awf ul :  
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( a)  To  deposi t  any  mat er i al  

any st r uct ur e upon t he bed of  any 
wat er   wher e   no  bul khead l i ne 
est abl i shed;  or  

or  pl ace 
navi gabl e 
has  been 

 

( b)  To deposi t  any mat er i al  or  pl ace 
any st r uct ur e upon t he bed of  any nav i gabl e 
wat er  beyond a l awf ul l y est abl i shed bul khead 
l i ne.  

 
( 2)   PERMI TS TO PLACE STRUCTURES OR DEPOSI TS I N 

NAVI GABLE WATERS;  GENERALLY.   The depar t ment ,  upon 
appl i cat i on and af t er  pr oceedi ng i n accor dance wi t h s.  
30. 02( 3)  and ( 4) ,  may gr ant  t o any r i par i an owner  a 
per mi t  t o bui l d or  mai nt ai n f or  t he owner 1 s use a 
st r uct ur e ot her wi se pr ohi bi t ed under  sub.  ( 1) ,  i f  t he 
st r uct ur e does not  mat er i al l y  obst r uct  navi gat i on or  
r educe t he ef f ect i ve f l ood f l ow capaci t y of  a st r eam 
and i s not  det r i ment al  t o t he publ i c i nt er est .  

 

Wi s.  St at .  § 30. 12.    Thi s st at ut e obvi ousl y cont ai ns no 

r equi r ement  t hat  pr e- exi st i ng,  pr oper l y- per mi t t ed  boat   s l i ps 

must  be " r e- per mi t t ed"  upon a change of  owner shi p.    Mor e 

speci f i cal l y,   Wi s.  St at .  § 30. 12  does  not   r equi r e  t hat   an 

al r eady- per mi t t ed   mar i na   under goi ng   conver si on   t o   t he 

condomi ni um f or m of  owner shi p must  obt ai n a new per mi t  f r om t he 

DNR wher e  t he conver si on  i s  a  l egal  t r ansact i on onl y  and 

i nvol ves no new pl acement  of  st r uct ur es or  deposi t s on t he l ake 

bed what soever .  

¶98  The DNR per mi t  pr oceedi ng at  i ssue i n t hi s case was 

convened and conduct ed pur suant  t o Wi s.  St at .  §   30. 12.    The 

per mi t  at  t he hear t  of  t hi s case was i ssued pur suant  t o Wi s.  

St at .  §    30. 12.    Yet  t he maj or i t y r ef uses t o engage i n any 

anal ysi s r egar di ng t he appl i cabi l i t y  of  Wi s.  St at .  § 30. 12.  

¶99  I nst ead,   t he  maj or i t y  concl udes  t hat   t he  DNR' s  
 
aut hor i t y t o r equi r e a new per mi t  r esi des somewher e i n " t he 

 
DNR' s st at ut or y aut hor i t y t o enf or ce t he publ i c t r ust  doct r i ne"  
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and " t he r eal i t y  of  t he r egul at i on pr ocess. "   Maj or i t y op.  at  
 
¶16.     The  maj or i t y  t hen  pr oceeds  t o  di scover   t he  DNR' s 

per mi t t i ng power  i n Wi s.  St at . §  30. 03( 4) ,  t oget her  wi t h Wi s.  

St at .  § 30. 133,  whi ch i t  says " i s i ncl uded i n t he publ i c t r ust  

doct r i ne and f or ms par t  of  t he basi s f or  t he DNR' s j ur i sdi ct i on 

over  ABKA' s pr oposed condomi ni um pr oj ect . "   Maj or i t y op.  at  ¶13.  

¶100  As t o Wi s.  St at .  § 30. 133,  t he maj or i t y ' s posi t i on  i s  

r emar kabl e,   s i nce  no  one  el se- - not   even  t he  Wi sconsi n 

Associ at i on of  Lakes or  t he Lake Monona Sai l i ng Cl ub- - r el i ed on 

t hat  st at ut e as pr ovi di ng a j ur i sdi ct i onal  bas i s f or  t he DNR' s 

r equi r ement   t hat   ABKA  get   a  per mi t   f or   i t s   condomi ni um 

conver si on.    I ndeed,  Wi s.  St at .  § 30. 133 says not hi ng at  al l  

about  per mi t s.   As t he maj or i t y cor r ect l y not es l at er  i n t he 

opi ni on,  Wi s.  St at .  § 30. 133 was t he l egi s l at i ve r esponse t o 

t hi s cour t ' s  deci s i on i n St oesser  v.  Shor e Dr i ve P' shi p,  172 

Wi s.  2d 660,  494 N. W. 2d 204 ( 1993) ,  and pr ohi bi t s t he t r ansf er  

of  r i par i an r i ght s t o non- r i par i ans " by easement  or  by a s i mi l ar  

conveyance. "  Wi s.  St at .  § 30. 133( 1) ;  maj or i t y  op.  at  ¶¶13,  60.  

What ever  i nf l uence t hi s st at ut e mi ght  have on t hese pr oceedi ngs,  

i t  cannot  ser i ousl y be consi der ed t o conf er  upon t he DNR any 

j ur i sdi ct i on t o r equi r e or  i ssue per mi t s when no new st r uct ur es  

or  deposi t s ar e bei ng pl aced on t he l ake bed.  

¶101  The maj or i t y r ef er s t o t he st at ut e' s st at us as bei ng 

" i ncl uded i n t he publ i c t r ust  doct r i ne, "  as i f  t o suggest  t hat  

t he publ i c t r ust  doct r i ne i t sel f  pr ovi des a j ur i sdi ct i onal  basi s  

f or  t he DNR' s power  t o r equi r e a per mi t .   Maj or i t y op.  at  ¶13.  

I f  t hat  wer e t r ue,  t hen t he DNR woul d have pl enar y power  t o 
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r equi r e a per mi t  anyt i me i t  got  a whi f f  of  any act i v i t y t hat  i t  

t hought  mi ght  i mpl i cat e t he publ i c t r ust  doct r i ne,  whet her  or  

not  a per mi t  was st at ut or i l y  r equi r ed or  aut hor i zed.   Thi s i s a 

r adi cal  depar t ur e f r om t r adi t i onal  admi ni st r at i ve agency l aw,  

whi ch,  as not ed above,  r equi r es a l egi s l at i ve gr ant  of  aut hor i t y 

or  power  f or  admi ni st r at i ve agency act i on.  

¶102 Nei t her  can Wi s.  St at .  § 30. 03( 4)   ser ve as t he sour ce 
 
of  t he DNR' s aut hor i t y t o r equi r e a new per mi t .   That  st at ut e 

aut hor i zes t he DNR t o i ni t i at e an enf or cement  act i on t o enj oi n 

" a possi bl e v i ol at i on of  t he st at ut es r el at i ng t o nav i gabl e 

wat er s or  a poss i bl e i nf r i ngement  of  t he publ i c  r i ght s r el at i ng 

t o navi gabl e wat er s. "   Wi s.  St at .  § 30. 03( 4) .   I t  says not hi ng 

about  per mi t s.  

¶103 Jur i sdi ct i on t o i ni t i at e an enf or cement  act i on i s not  
 
t he same as j ur i sdi ct i on t o r equi r e a pr oper t y owner  t o obt ai n a 

per mi t .  I f  t he   DNR   had gr ounds  t o    i ni t i at e  an   enf or cement  

act i on under  Wi s.  St at .  § 30. 03( 4) ,   i t  cer t ai nl y woul d have done 

so.   Had   t he    DNR   t aken  t he   maj or i t y ' s posi t i on   t hat   ABKA' s 

condomi ni um  conver s i on    const i t ut ed  a   v i ol at i on   of  

Wi s.  St at .  § 30. 133,  i t   mi ght    have  i ni t i at ed   an  enf or cement  

act i on   under    Wi s.   St at .   §  30. 03( 4)  t o   s t op   i t .     Had   t he DNR 

t aken   t he cour t   of   appeal s '   posi t i on   t hat  ABKA' s condomi ni um 

conver si on const i t ut ed a per  se v i ol at i on of  t he publ i c ' s r i ght s  

under    t he   publ i c  t r ust  doct r i ne,   i t   mi ght   have  i ni t i at ed  an 

enf or cement  act i on under  Wi s.  St at .  § 30. 03( 4)  t o st op i t .    I t  

di d nei t her .    I nst ead,  t he DNR i nvoked t he per mi t  pr ovi s i ons of  

Wi s.  St at .  § 30. 12 and demanded t hat  ABKA obt ai n a new per mi t ,  
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even t hough t he condomi ni um conver si on i nvol ved no new pl acement  

of  st r uct ur es or  deposi t s on t he l ake bed.    The DNR had no 

aut hor i t y t o do so.   We ar e conf i ned t o r evi ewi ng what  t he DNR 

di d,  not  what  i t  mi ght  have done.  The maj or i t y ' s j ur i sdi c t i onal  

concl usi ons ar e anal yt i cal l y bankr upt .  

¶104 Havi ng badl y bot ched t he j ur i sdi ct i onal  i ssue,  t he 

maj or i t y t hen evades t he si gni f i cant  publ i c t r ust  doct r i ne 

quest i ons sur r oundi ng bot h t he " dockomi ni um"  concept  gener al l y 

and t he ALJ' s per mi t  i n par t i cul ar  by s i mpl y i nval i dat i ng t he 

condomi ni um decl ar at i on under  t he condomi ni um st at ut es.   The 

maj or i t y concl udes t hat  t he l ock- boxes have i nsuf f i c i ent  

" i ndependent   use"    t o  f i t   t he  def i ni t i on  of   " uni t "   i n 

Wi s.  St at .  § 703. 02( 15) ,   whi ch def i nes a condomi ni um " uni t "  as 

" a par t  of  a  condomi ni um  i nt ended f or  any  t ype  of  i ndependent  

use,  i ncl udi ng one or  mor e cubi cl es of  ai r  at  one or  mor e l evel s 

of  space .  .  .  .  "  Wi s.  St at .   § 703. 02( 15) ( emphasi s added) .  

¶105 The maj or i t y ’ s i nt er pr et at i on of  t he st at ut or y 

def i ni t i on of  " uni t "  i gnor es  t he  def i ni t i on' s use of  t he 

modi f i er  " any, "  whi ch means:  " i n what ever   degr ee;  t o  some 

ex t ent ;  at  al l  .  .  .  i n any  manner  what ever . "   Webst er ' s 

Encycl opedi c Di ct i onar y of  t he Engl i sh Language ( r ev.  ed.  1996) .  

The  maj or i t y  al so  i gnor es  t he  onl y  r epor t ed  case  t hat  

speci f i cal l y const r ues Chapt er  703' s def i ni t i on of  " uni t , "  whi ch 

i nt er pr et ed t he t er m expansi vel y t o i ncl ude vacant  condomi ni um 

l and upon whi ch not hi ng had yet  been const r uct ed.    Al umi num 

I ndus.  v.  Camel ot  Tr ai l s Condo.  Cor p. ,  194 Wi s.  2d 574,  582- 83,  

535 N. W. 2d 74 ( Ct .  App.  1995) .  
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¶106 Fi nal l y,  and per haps most  gl ar i ngl y,  t he maj or i t y ' s  

i nt er pr et at i on of  " uni t "  v i ol at es  t he  expl i c i t   r ul e  of  

const r uct i on cont ai ned i n t he condomi ni um st at ut es:  

SUBSTANTI AL CONFORMI TY OF CONDOMI NI UM I NSTRUMENTS 
AND BYLAWS SUFFI CI ENT.    The pr ovi s i ons of  any 
condomi ni um i nst r ument s and byl aws f i l ed under  t hi s  
chapt er  shall be liberally const r ued to facilitate the 
creation and operation of t he condominium.  So l ong as 
t he condomi ni um i nst r ument s and byl aws subst ant i al l y  
conf or m wi t h t he r equi r ement s of  t hi s chapt er ,  no 
var i ance f r om t he r equi r ement s shal l  af f ect  t he 
condomi ni um st at us of  t he pr oper t y i n quest i on nor  t he 
t i t l e of  any uni t  owner  t o hi s or  her  uni t ,  vot es and 
per cent age i nt er est s i n t he common el ement s and i n 
common expenses and common sur pl uses.  

 
 
Wi s.  St at .  § 703. 30( 2)  ( emphasi s added) ;    see  al so  Rock Lake 

Est at es Uni t  Owner s Ass' n v.  Lake Mi l l s ,   195 Wi s.   2d 348,   359,  

536 N. W. 2d 415 ( Ct .  App.  1995)  

¶107 Despi t e t hi s l egi s l at i ve mandat e of  l i ber al  

const r uct i on f avor i ng t he cr eat i on of  condomi ni ums,  t he maj or i t y 

never t hel ess  concl udes  t hat  t he  condomi ni um decl ar at i on " f ai l s  

t o cr eat e val i d uni t s under  § 703. 02( 15)  because t he uni t s  

def i ned  i n  ABKA' s decl ar at i on have  no  i ndependent  use. "  

Maj or i t y op.  at  ¶55.    Tr ue,  t he l ock- boxes ar e smal l ,  and 

t her ef or e coul d  not   be  put  t o a s i gni f i cant  use.   But  t he 

st at ut e  expl i c i t l y  sanct i ons  condomi ni um uni t s suscept i bl e of  

any t ype of  i ndependent  use,  and t he decl ar at i on must  be 

l i ber al l y const r ued so as not  t o def eat  t he cr eat i on of  t he 

condomi ni um.   The maj or i t y,  however ,  concl udes t hat  " [ b] ecause 

t her e ar e no val i d uni t s,  t her e i s not  a val i d condomi ni um 

conveyance of  r eal  pr oper t y. "  I d.  
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¶108 Havi ng i nval i dat ed t he condomi ni um decl ar at i on,  t her e 

i s r eal l y no r eason f or  t he maj or i t y t o go any f ur t her ,  but  i t  

does.   I t  concl udes t hat  t he i nval i d condomi ni um conveyance i s 

t ant amount  t o a conveyance of  r i par i an r i ght s " by easement  or  by 

a s i mi l ar  conveyance"  cont r ar y t o Wi s.  St at .  § 30. 133.  But  i f  

t he condomi ni um conveyance i s i nval i d under  Chapt er  703,  how can 

i t    possi bl y   f or m   t he   basi s   f or    a   v i ol at i on   of  

Wi s.  St at .  § 30. 133?   St at ed di f f er ent l y,  how can a l egal l y 

i nef f ect i ve  condomi ni um  conveyance  be  deemed  t o  v i ol at e 

Wi s.  St at .  § 30. 133? 

¶109   The       maj or i t y    has    i nval i dat ed    t he    condomi ni um 

conveyance and t her ef or e ext i ngui shed t he pr oper t y i nt er est s of  

t he condomi ni um uni t  owner s.   Ther e i s not hi ng l ef t .   Ther e i s 

no need t o i nqui r e i nt o whet her  a l egal l y def ect i ve condomi ni um 

conveyance never t hel ess accompl i shes a conveyance of  r i par i an 

r i ght s " by easement  or  by a s i mi l ar  conveyance"  i n v i ol at i on of  

Wi s.  St at .  § 30. 133,  r equi r i ng t he at t ent i on of  t he DNR and t hi s  

cour t .  

 ¶110  The maj or i t y,  of  cour se,  must  r each t hi s i ssue.   

Ot her wi se i t s j ur i sdi ct i onal  house of  car ds comes down.   Havi ng 

gr ounded t he  DNR' s  per mi t  j ur i sdi ct i on  i n l ar ge par t  on t he 

not i on   t hat     t her e   i s    a    pot ent i al      v i ol at i on of  

Wi s.  St at .  § 30. 133  pr esent   her e,  t he maj or i t y i s  bound t o 

addr ess t he i ssue.   I n or der  t o appl y Wi s.  St at .  § 30. 133,  

however ,  we must  assume t hat  a val i d condomi ni um conveyance 

occur r ed.   I t  makes no sense t o appl y a s t at ut e t hat  makes a 

cer t ai n sor t  of   conveyance  i l l egal  t o what  t he maj or i t y  says i s   
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an al r eady i l l egal  conveyance;  we have t o assume an ot her wi se 

l egal  conveyance,  and t hen appl y t he st at ut e.  

¶111 What  t he maj or i t y i s r eal l y suggest i ng,  t hen,  i s t hat  

a  condomi ni um i s essent i al l y  t he equi val ent  of  an  easement .  

Thi s i s pr epost er ous.  

¶112  A  condomi ni um const i t ut es a f ee s i mpl e i nt er est  i n 

r eal  est at e and by st at ut e has t he st at us of  r eal  pr oper t y " f or  

all pur poses. "   Wi s.  St at .  § 703. 04 ( emphasi s  added)( " A uni t ,  

t oget her  wi t h i t s undi v i ded i nt er est  i n t he common el ement s,  f or  

al l  pur poses const i t ut es r eal  pr oper t y . " ) .    Under  no cr edi bl e 

l egal  anal ysi s can a condomi ni um be r el egat ed t o t he st at us of  a 

mer e easement  or  l i ke conveyance.  

¶113 An  easement  i s an  encumbr ance on  t he pr oper t y of  

anot her .   " An easement  ' i s  a per manent  i nt er est   i n anot her ' s 

l and,  wi t h a r i ght  t o enj oy i t  f ul l y  and wi t hout  obst r uct i on. ' "  

Hunt er  v.  McDonal d,  78 Wi s.  2d 338,  343,  254 N. W. 2d 282 ( 1977) .  

The " cases have r epeat edl y  def i ned  an  easement  as ' a l i ber t y,  

pr i v i l ege or  advant age i n l and,  wi t hout   pr of i t ,   and exi st i ng 

di st i nct  f r om t he owner shi p of  t he soi l . ' "  Fi gl i uzzi  v.  

Car caj ou  Shoot i ng  Cl ub of   Lake  Koshkonong,  184 Wi s.  2d 572,  582,  

516 N. W. 2d 410 ( 1994) ;  see al so St oesser ,  172 Wi s.  2d at  667.  

¶114 Not i ng t hat  t he condomi ni um owner s col l ect i vel y own 

t he l and and i mpr ovement s at  t he Abbey Har bor  Mar i na,  and t hat  

" [ u] nder  Wi sconsi n l aw i t  i s  c l ear  t hat  a per son ' can not  

mai nt ai n an easement  over  hi s own l and, ' "  t he ALJ  concl uded t hat  

t he condomi ni um  decl ar at i on " i s not  t he conveyance by ' easement  

or  s i mi l ar  conveyance'  of  r i par i an  r i ght s  wi t hi n  t he  meani ng of  
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sec.  30. 133,  St at s. "   Al t hough  t he ALJ  denomi nat ed t hi s as a 

f i ndi ng of  f act ,  I  r ead i t  as a concl usi on of  l aw.  

¶115 An  agency' s  concl usi ons  of   l aw  ar e r ev i ewed  by 

r ef er ence t o one of  t hr ee l evel s of  def er ence:  " gr eat  wei ght , "   

" due wei ght , "    or   " de novo. "  RURAL v.  PSC,  2000 WI  129,  ¶21.  

" De novo r evi ew i s appr opr i at e wher e t her e i s  no evi dence t hat  

t he agency used any speci al  knowl edge or  exper t i se,  t he i ssue i s 

c l ear l y one of  f i r st  i mpr essi on,  or  t he agency' s  posi t i on on an 

i ssue has been i nconsi st ent . "   I d.  at  ¶22.   No one has suggest ed 

t hat  t he agency l acked exper t i se or  was i nconsi st ent  i n i t s  

posi t i ons,  and t he i ssue of  what  const i t ut es an easement  or  l i ke 
 

conveyance 
 

i mpr essi on.  

can  har dl y be  char act er i zed  as  one  of   f i r st  

 
¶116 Accor di ngl y,   at   l east  due wei ght ,   or  possi bl y  gr eat  

 
wei ght  def er ence i s owed t o t he ALJ' s concl usi on t hat  t her e i s  

no vi ol at i on of  Wi s.  St at .  § 30. 133 her e.  I t  i s  ver y di f f i cul t  

t o f l unk ei t her  of  t hese st andar ds of  r evi ew.    Due wei ght  

def er ence means t hat  any r easonabl e l egal  i nt er pr et at i on by an 

agency wi l l  be uphel d,  unl ess t he cour t  f i nds a more r easonabl e 

i nt er pr et at i on.   I d.  at  ¶24 n. 12.   That  i s,  t he agency' s l egal  

i nt er pr et at i on wi l l  be uphel d even i f  t her e i s a di f f er ent ,  

equal l y r easonabl e i nt er pr et at i on- - i n ot her  wor ds,  a t i e goes t o 

t he agency.    Gr eat  wei ght  def er ence means what  i t  says:  t he 

ALJ' s  det er mi nat i on t hat  Wi s.  St at .  § 30. 133 was not  v i ol at ed must  

be uphel d.   Any suggest i on t hat  a condomi ni um i s aki n t o an 

easement  i s f ar  f r om r easonabl e.  
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¶117 Appar ent l y t he maj or i t y i s not  bot her ed one bi t  by t he 

gapi ng hol es i n and ci r cul ar i t y of  i t s  anal ysi s.   Wor se,  by 

adopt i ng t hi s sua spont e,  t er r i bl y mi sgui ded appr oach,  t he 

maj or i t y  has  compl et el y  f ai l ed  t o  addr ess  t he  cr i t i cal l y  

i mpor t ant  admi ni st r at i ve and wat er  l aw i ssues t hat  wer e act ual l y  

pr esent ed i n t hi s case,  and t her ef or e has l ef t  t hem f or  anot her  

day. 1  Ther e ar e a number  of  ot her  " dockomi ni um"  mar i nas ar ound 

t he st at e.    Thei r  l egal  st at us- - cal l ed  i nt o quest i on by t he 

cour t  of  appeal s '  opi ni on- - r emai ns  i n subst ant i al  doubt .   The 

maj or i t y has not  onl y t r ampl ed on t he pr i vat e pr oper t y r i ght s of  

t he i ndi v i dual  condomi ni um owner s i n t hi s case ( not  t o ment i on 

ABKA' s) ,  i t   has  done  s i gni f i cant   damage  t o  t he  l aw  of  

condomi ni ums,  admi ni st r at i ve agency j ur i sdi ct i on,  and t he publ i c  

t r ust  doct r i ne.   I  di ssent .  

¶118 I  am aut hor i zed t o st at e t hat  Just i ce DAVI D T.  PROSSER 
 

j oi ns t hi s di ssent i ng opi ni on.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1 Bot h t he ALJ' s  r esol ut i on of  t hi s case and t he cour t  of  
appeal s '  per  se i nval i dat i on of  t he " dockomi ni um"  concept  have 
si gni f i cant  i mpl i cat i ons f or  t he publ i c t r ust  doct r i ne i n t hi s  
st at e,  and al so pot ent i al l y  f or  t aki ngs j ur i spr udence.    See 
ABKA,  Lt d.  P' shi p v.  DNR,  Dec.  No.  3- SE- 95- 0080  ( DNR 1996) ;  
ABKA,  Lt d.  P' shi p v.  DNR,  2001 WI  App 223,  247 Wi s.  2d 793,  635 
N. W. 2d 168;  see al so,  R. W.  Docks & Sl i ps v.  St at e,  2001 WI  73,  
244 Wi s.  2d 497,  628 N. W. 2d  781,  cer t .  deni ed,   122 S. Ct .  617 
( 2001) .  
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